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INTRODUCTION

In Italy, every year around 31.000
to 35.000 children get in contact
with the criminal justice system as
suspects or accused persons.’ This
contact proves to be highly sensitive
not least because of the criminal of-
fences that are investigated or pros-
ecuted and the harm inflicted on
individuals and the society, but also
because a highly regulated and for-
malised justice system is challenged
tooperateinachild-friendly manner,
while upholding principles of rule of
law and due process.

Methodological orientations

The rights of children, i.e. all persons
under 18 year of age, who are sus-
pects or accused persons in criminal
proceedings are regulated by a body
ofinternationaland European law, in
particular the United Nations Con-
vention on the Rights of the Child
(1989) and the European Convention
on Human Rights (1950). In addition,
numerous policy instruments and
guidelines set out principles to guide
States and practitioners in ensuring
that justice systems treat children
with full respect for their rights.? The

1 National statistics for the years 2014-2017 indicate 31.567 criminal proceedings
where children were suspects or accused persons in 2014, 32.335 in 2016, 35.384 in
2015 and 34.435 in 2014. ISTAT, Annuario statistico italiano, 6, Giustizia, criminalita

e sicurezza [Italian statistical yearbook, 6, justice, criminality and security], 2020, p.
235, Table 6.14.30.801 for 2019 https:/www.istat.it/it/files//2020/12/Co6.pdf Data for

2018: sheet 39, table 6.14.

2 Convention for the Protection of Human Rights and Fundamental Freedoms, Rome,
4 November 1950. Council of Europe, Guidelines of the Committee of Ministers of
the Council of Europe on child-friendly justice, 2010. Committee on the Rights of the
Child, General Comment No. 24 (2019) on children’s rights in the child justice system,
18 September 2019, CRC/C/GC/24. Replacing: Committee on the Rights of the Child,
General Comment No. 10 (2007), Children'’s rights in juvenile justice, CRC/C/GC/10,
25 April 2007. United Nations General Assembly, Standard Minimum Rules for the
Administration of Juvenile Justice, A/40/53,1985. United Nations General Assembly,
Rules for the Protection of Juveniles Deprived of their Liberty, A/Res/45/113, 1990.
European Council, Resolution of the Council of 30 November 2009 on a Roadmap
for strengthening procedural rights of suspected or accused persons in criminal pro-

ceedings, 2009/C295/01.


https://www.istat.it/it/files/2020/12/C06.pdf
https://www.istat.it/it/files//2020/12/C06.pdf
https://rm.coe.int/16804b2cf3
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f24&Lang=en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32009G1204(01)
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Guidelines on child-friendly justice
of the Council of Europe (2010) and,
more recently, the revised Gener-
al Comment of the Committee on
the Rights of the Child on children’s
rights in the child justice system
(2019), are key documents of ref-
erence for policy and practice. The
highly dynamic standard setting ac-
tivity in this field demonstrates that
States, multi-lateral organisations
and civil society actors continue see-
ing a need for strengthening stand-
ards and safeguards for children in
contact with the law.

The Committee on the Rights of
the Child recognises the preserva-
tion of public safety as a legitimate
aim of national justice systems. It
underlines however also that ex-
posure to the criminal justice sys-
tem has been evidenced to cause
harm to children and limits the
child's chances of becoming a re-
sponsible adult. At the same time,
research demonstrates that where
national justice systems operate
in accordance with the principles
of child-friendly justice, the preva-
lence of criminal offences commit-
ted by children tends to decrease.
The UN Convention on the Rights
of the Child guides States in ensur-
ing that children who are suspects
or accused persons in criminal pro-

Methodological orientations

ceedings are treated always in a
manner consistent with the promo-
tion of the child's sense of dignity
and worth. This represents an im-
portant investment in the preven-
tion of recidivism.?

In the European Union, the Di-
rective 2016/800 on procedural
safeguards for children who are
suspects or accused persons in
criminal proceedings (hereafter
“the Directive”) is currently the
most important legal document
setting out specific rights of chil-
drenin this particular context.

The Directive provides for the in-
dividual assessment of children
as a key safeguard to ensure the
justice system takes account of
the circumstances of the case and
the needs of the child. The indi-
vidual assessment is instrumental
in identifying the specific support
required to enable the meaning-
ful participation of the child in in-
vestigation and proceedings and
to secure and promote the child'’s
protection, education, training and
social integration. The individual
assessment helps to ensure that
procedural safeguards are sensi-
tive to the needs and rights of the
child and that all decisions and
measures taken, including in the
process of sentencing, support the

3 Committee on the Rights of the Child, General Comment No. 24 (2019) on children'’s
rights in the child justice system, 18 September 2019, CRC/C/GC/24. par 2-3.

4 Directive EU 2016/800 of the European Parliament and of the Council of 11 May 2016
on procedural safeguards for children who are suspects or accused persons in crimi-
nal proceedings, Official Journal of the European Union, L 132/1, 21 May 2016.



https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f24&Lang=en
https://eur-lex.europa.eu/legal-content/IT/TXT/PDF/?uri=CELEX:32016L0800&from=EN
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child's (re-)integration and transi-
tion to adulthood and independent
life (see Box 3).

The multidisciplinary scope of the
assessment and its subsequent use
to inform decisions and measures
during investigations and proceed-
ings offers an invaluable opportu-
nity for making the child's contact
with the criminal justice system
a positive and empowering expe-
rience. This adaptation process is
essential to promote compliance of

Methodological orientations

criminal proceedings with the best
interestsofthechildasafundamen-
tal principle under the UN Conven-
tion on the Rights of the Child. As
an assessment and planning tool,
the individual assessment ensures
continuity throughout all steps and
phases of the proceedings, from the
initiation of the investigation and
judicial proceedings, through to
the process of sentencing and any
follow-up, irrespective of the child’s
role in the criminal offence.

In Italy, the main law of reference regulating the juvenile justice sector is
the national Juvenile Criminal Procedure Code enacted by Presidential De-

cree 488/1988 (D.PR. 448/1988).5

The law provides for the partici-
pation of the child in all phases of
the proceedings; an individual as-
sessment of the child to ensure the
child’s ongoing processes of educa-
tion and training are taken into due
account; the right to assistance by
a lawyer; the right to a medical ex-
amination; the information of the
parents or other holders of paren-
tal responsibility; and alternative
measures to detention to prevent
deprivation of liberty. The law pro-
vides for a set of principles to guide

its implementation: proportion-
ality and adequacy, least harm,
de-stigmatisation, and recourse to
detention as a measure of last re-
sort.®

Although the legal framework regu-
lating the juvenile justice system in
Italy is regarded as largely compliant
with the standards set out by the Di-
rective, there remain challenges in
ensuring its effective implementa-
tion in practice.”

The individual assessment has a

5 Decree of the President of Republic no. 448 of 22 September 1988, Approval of provi-
sion on the criminal procedures applicable to juvenile offenders; the decree has cre-
ated a Juvenile Procedural Code, the Legislative Decree No. 272 of 28 July 1989, Carry-
ing out rules of the Juvenile Procedure Code, which complements the Penal Code and

Criminal Procedure Code.

6 Decree of the President of Republic no. 448 of 22 September 1988, Approval of provi-
sion on the criminal procedures applicable to juvenile offenders.

7 Discussions and conclusions of the interagency and multidisciplinary Round Table
established under the project CREW, meetings of 4 March 2021, 20 April 2021, 21 June

2021and 20 June 2022.
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particular important role in ena-
bling a meaningful implementation
of the national Juvenile Criminal
Procedure Code, as it provides for
an established procedure for deci-
sion-making and adaptation of the
proceedings to the needs of the
child, based on a comprehensive
case assessment and the collabo-
ration of all relevant actors towards
the best interests of the child. As a
strategic implementation measure,
the individual assessment merits
the attention and coordinated dedi-
cation of policymakers, state officials
and professional service providers.

Methodological orientations

In response to these challenges, the
project CREW (Contribute to Rein-
force and Enhance the rights of chil-
dren who are suspects or accused
persons in criminal proceedings)
set out to contribute to strengthen-
ing the rights of children in contact
with the criminal justice system as
suspects or accused persons. The
project was developed and imple-
mented by Defence for Children
International - Italy in partnership
with the Department for Juvenile
and Community Justice of the Min-
istry of Justice, and with co-funding
from the European Commission.

CREW was implemented as a multi-step consultative process to gather
and analyse data, expertise and hands-on experience from a range of
state and non-state actors, as well as children and young people, on the
status and quality of implementation of the Directive in Italy. The project
activities included the administration of a survey questionnaire in all 29
judicial districts, consultations of stakeholders and adolescents in 3 re-
gions and 6 cities (north, centre and south of Italy), as well as a consulta-
tive process with an interagency and multidisciplinary Round Table.

Throughout Italy, the consultations
involved more than 60 officials
and professionals, as well as 40 ad-
olescents and young adults aged
between 14 and 23 years, who had
hands-on experience having been
in contact with the justice system
as suspects or accused persons in
criminal proceedings. The consul-
tations were important to hear the
knowledge, views and experience of
officials and professionals working
in the juvenile justice system in Italy,

as well as children and young peo-
ple, regarding the individual assess-
ment, examples of practice, critical
observations, as well as recommen-
dations and proposals for action.

Based on these activities, DCI Italy
and the Department for Juvenile
and Community Justice elaborated
a data report on the survey find-
ings, a policy paper, a checklist for
officials and professionals working
in this field, as well as a mapping of
existing methods for the individual
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assessment. These materials have
substantially informed the develop-
ment of this methodology.?

The project is part of a long-standing
collaboration between DCl Italy and
the Office Il of the Department for
Juvenile and Community Justice of
the Italian Ministry of Justice aimed
at promoting the rights of the child
in the justice system. An interagency
and multidisciplinary Round Table of
leading actors and experts from differ-
ent judicial districts was established
and chaired by the Department of Ju-
venile and Community Justice.® After
an in-depth analysis of the status of
implementation of the Directive, the
Round Table concluded that there is
an urgent need to reduce the exist-
ing gap between legal standards and

Methodological orientations

their implementation in practice, and
to promote comparable standards of
procedure and practice throughout
the country™ In view of these consid-
erations, the Department for Juvenile
and Community Justice committed
itself to leading a national process to-
wards this objective.

This methodology aspires to sys-
tematise legal provisions on the
individual assessment of children
who are suspects or accused per-
sons in criminal proceedings and,
combined with examples of prac-
tice, provide orientation to officials
and professionals involved in the
individual assessment of children
who are suspects or accused per-
sons in criminal proceedings in Ita-
ly. In particular, it aims at:

e reiterating the principles of child-friendly justice and main ele-
ments of the legal framework setting out the rights of the children
who are suspects or accused persons in criminal proceedings;

e introducing key considerations for a child rights-based approach
to the individual assessment;

8

9

10

For further information on the project CREW, see the website of Defence for Children
International - Italy at https:/www.defenceforchildren.it/it/news-208/crew.

The interagency and multidisciplinary Round Table was set up with the participation
of the Directorate-General for Personnel, Resources and the Implementation of Juve-
nile Court Orders (DGPRAM Il), Judges and Juvenile Prosecutors, Directors of Juvenile
Penal Institutes (IPM) and Juvenile Justice Centres (CGM), professors from the Uni-
versity of Rome La Sapienza and the University of Genoa, as well as representatives
of the Italian National Independent Authority for Childhood and Adolescence, the ju-
dicial social services (USSM), the National Union of Juvenile Chambers, the Milan Ju-
venile Chamber, the National Council of Social Workers (CNOAS), the Genoa Juvenile
Magistrates Association and the Italian Association for Juvenile and Family Affairs.
The Round Table was coordinated by the Office Il of the Department of Juvenile and
Community Justice of the Italian Ministry of Justice.

Ministry of Justice, Department for Juvenile and Community Justice, Defence for Chil-
dren International - Italy, CREW - Contributing to reinforcing and enhancing the rights of
children who are suspects or accused persons in criminal proceedings, Policy Paper, 2022.

10
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e providing a step-by-step overview of the individual assessment
with specific consideration to useful assessment tools and
methods, concrete examples for the management of risks for
children in criminal proceedings, and approaches for interagen-
cy and multidisciplinary cooperation;

e sharingexamples of practice of the individual assessment in dif-
ferent Italian judicial districts;

e providing orientation on general measures to support officials
and professionals in conducting the individual assessment,
such as access to information, support and training.

This methodology addresses the following main themes:

e Chapter 2 provides a brief overview of the state of the art of the
individual assessmentin Italy.

e Chapter 3introduces the rights of the child as the main guiding
principles for the individual assessment of child suspects and
accused persons in the criminal justice system.

e Chapter 4 explores step by step how the individual assessment
contributes to ensuring that the justice system operates in ac-
cordance with the law, with due consideration to the rights of the
child and the elements and principles of child-friendly justice.

e Chapter 5 concludes with considerations regarding general im-
plementation measures, in particular interagency and multidis-
ciplinary cooperation and the training of professionals.

DEFINITION

This methodology uses the term “child” in accordance with the definition of
a child as any person under 18 years of age (UN Convention on the Rights
of the Child), considering that the age of criminal responsibility in Italy is 14
years™: Children who are in contact with the juvenile justice system as sus-
pects oraccused persons are therefore in the age group of 14 to 17 years. The
Italian Law D.PR. 488/1988 (Article 3) provides that the Courts for Minors are
responsible for criminal offences committed by children even where young
adults are concerned as long as they were under 18 years old when commit-
ting the criminal offence and have not yet reached the age of 25 years.

11 ltaly, Criminal Code, Article 97.
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THE INDIVIDUAL ASSESSMENT
IN ITALY: REGULATION, PRACTICE
AND PROPOSALS FOR ACTION

The Directive EU 2016/800 leaves
a wide margin of discretion to
Member States in implement-
ing the individual assessment in
the national justice system and
in adapting the assessment pro-
cess to the specific situation of
the child and the circumstances
of the case. In Italy, the Ministry
of Justice is the lead authority for
juvenile justice at national level,
whereas 29 judicial districts are
responsible for the administra-
tion of justice in the decentralised
state administration.”

The Juvenile Criminal Procedure
Code (D.PR. 448/1998) regulates
the individual assessment primar-
ily under Article 9. It tasks the judi-
cial authority, i.e. the public prose-
cutor and the judge, to assess the

child’s personal, family, social and
environmental conditions and re-
sources to determine the child's
degree and sense of criminal re-
sponsibility, to evaluate the so-
cial relevance of the offence, and
to take the appropriate criminal
measures and any civil measures.

The investigation shall therefore
not be limited to the criminal of-
fence, but should also clarify the
circumstances of the case by as-
sessing the direct and underlying
reasons for the alleged offence, the
child’s living conditions, family and
social context, level of education
and training, and the child’s behav-
iour before, during and after the al-
leged criminal offence (see Box1).

According torecent case law, carry-

12 In Italy, there are 26 Courts of Appeal and three detached sections, whose territorial ju-
risdiction is defined as a district. The Courts of Appeal connect 165 judicial sub-districts.
The three detached sections of the Courts of Appeal are: Bolzano, a detached section of
the Court of Appeal of Trento; Sassari of the Court of Appeal of Cagliari; Taranto of the
Court of Appeal of Lecce. The territorial organisation in districts of Courts of Appeal and
Court Districts differs from the Italian regions and provinces. See: Ministry of Justice, La
mappa degli UPP neidistretti [The map of PPOs in the districts], last update: 31 May 2022.
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ing out the individual assessment
is mandatory.™ In accordance with
the principle of least harm, this
procedural instrument is consid-
ered essential to avoid or at least

BOX 1: PURPOSE OF THE INDIVIDUAL
ASSESSMENT UNDER ITALIAN LAW

Methodological orientations

limit the harmful effects associat-
ed with the child’s contact with the
juvenile justice system.

The individual assessment shall enable the judicial authority to

e ascertain the child’s degree and sense of criminal responsibility

(Article 98 Penal Code)

e assess the social relevance of the criminal offence

(Article 27 D.P.R. 448/88)

e take the appropriate criminal measures (Article 30 D.P.R. 448/88)

e adopt any temporary and emergency civil measures for the

protection of the child (Article 32 D.P.R. 448/88).

INSTRUMENTS FOR THE INDIVIDUAL ASSESSMENT

UNDER ITALIAN LAW

The Juvenile Criminal Procedure
Code provides for special investi-
gative tools for conducting the in-
dividual assessment: it authorises
the judicial authorities to obtain
information from persons who
have had relations with the child
and to hear the opinion of experts
(Article 9.2 D.PR. 448/1988).

Information from persons who
have had relations or contact with
the child isintended to support the
judicial authorities in better un-
derstanding the child in view of his
or her background, living situation
and social networks.

Information or opinions from ex-
perts help to identify the child's

13 ltaly, Constitutional Court sentence No. 46/1978, No. 128/1987, No. 78/1989, No.
182/1991, N0.143/1996, N0.109/1997. Supreme Court, Criminal Section Ill,15/11/2016,
No. 46356. See further: Bianchetti, R., La personalita del minorenne: gli accertamenti
esperibili e le finalita processuali [The personality of the child: admissible assessments and
procedural purposes] (art. 9, D.P.R. 22.9.1988, n. 448), in Basini, G.F, Bonilini, G., Confor-
tini, M., Codice di famiglia, minori e soggetti deboli, Codice commentato [Family Code,
children and vulnerable subjects, Annotated code], Tomo I, UTET, 2014, pp. 4902 ff..
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needs and any vulnerabilities. They
could be obtained in oral or written
form from social workers, educa-
tors, psychologists, psychiatrists,
criminologists, or other relevant
professionals who are able to give
an opinion on the child and his or
her background and life situation.

The law provides that such in-
formation can be obtained “even
without any formalities”. On the
one hand, this provision represents
an opportunity, as it can be under-
stood as facilitating swift action
and timely judicial proceedings by
avoiding bureaucratic hurdles in
obtaining information from vari-
ous sources. On the other hand,
there is a risk that an informal ap-
proach may lead to an excessive
exercise of discretion by judiciary
authorities, with a consequent
risk of diluting standards and safe-
guards for the child.

Methodological orientations

The Juvenile Criminal Procedure
Code also provides for the cooper-
ation of the judicial authority with
the judicial social services (Uffici di
Servizio Sociale per Minorenni, U.S.S.M.)
operating under the Ministry of Jus-
tice (see Box 2) and the assistance
services of the local authorities. To
this end, Article 6 provides that the
judicial authority shall have recourse
to these services at any stage of the
proceedings. This broad provision
leaves room for further specifica-
tion, for instance by drawing up pro-
tocols defining the scope and pur-
pose of cooperation and its practical
arrangements. For the individual
assessment, the cooperation of all
these actors is essential. A meth-
odology for individual assessment
could provide practical guidance for
their collaboration and clarify the
specific tasks and responsibilities of
each actor in the judicial district.

BOX 2: THE JUVENILE SOCIAL SERVICES (U.S.S.M.)

Established in 1962 by Law 1085, the Juvenile Social Service Office
(U.S.S.M.) is responsible for working with children involved in criminal pro-
ceedings and also works in prisons. The Juvenile Social Service Offices are a

decentralised service of the Department for Juvenile and Community Jus-
tice of the Ministry of Justice. The Department currently oversees 11 Juvenile
Justice Centres with 29 associated juvenile social service branches; 22 First
Reception Centres; 17 Juvenile Penal Institutions; three state-run Residen-

14
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tial Facilities or “Communities” and six multifunctional day centres."

The Juvenile Social Services provide assistance to children and young adults
who are suspects or accused persons in criminal proceedings from the begin-
ning of the criminal investigations through to the conclusion of the proceed-
ings and as long as the person is in contact with the juvenile justice system.
Together with the social services of local authorities, the U.S.S.M. are respon-
sible for assessing the child’s personal, family and environmental situation and
for developing, implementing and reviewing individual educational projects.”

The main tasks of the judicial social services are:

e collect and share information with the judicial authority about the
child involved in criminal proceedings, including information about
the child’s personal and family situation and social environment, to
support the judicial authority’s decision-making;

e develop an individual intervention plan for each child with the aim of
activating resources for the child’s growth and empowerment, sup-
port the child and his or her family in developing and implementing
an educational project that meets the child’s needs, and accompany
the child until he or she leaves the criminal justice system;

e develop intervention projects at all stages of the proceedings (Arti-
cles 6 and 9, precautionary measures; Article 28, custodial meas-
ures, alternative and substitute measures and security measures),
ensuring continuity up to the age of twenty-five;

e review interventions in relation to the individual plan and the progress
made;

e support the child throughout the criminal justice process by provid-
ing information and clarification on legal matters and proceedings;

e support and monitor the implementation of arrangements made by
the judicial authority in relation to children subject to non-custodial
cautions, in coordination with other juvenile justice services and ser-
vices provided by local authorities;

14 Ministry of Justice, Circular No. 72676, 1996.

15 Legal references: Law No. 1085 of 16 July 1962 - Order of the Social Service Offices
and establishment of the roles of the staff of the aforementioned service. Circular No.
72676 of 16 May 1996 - Organisation and technical management of the USSM. Cir-
cular No. 5351 of 17 February 2006 - Organisation and technical management of the
USSM. Circular No.10f12 April 2013 - Intervention model and review of the organisa-
tion and operation of the Juvenile Justice Service System. Specification No. 1 - Annex
1to the Circular - Juvenile Justice Service Office (USSM).
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e promote and carry out research and development work, includ-
ing on working methods, to support the continuous development
of the service and contribute to the development of social policy
for adolescents, including in relation to secondary prevention,
restorative justice, promoting the wellbeing of adolescents and a

culture of legality.'®

The national survey carried out as
part of the CREW project revealed
that the individual assessment is
notyet systematically implement-
ed in Italy. Although the majority
of survey respondents affirmed
that the individual assessment
is carried out in their judicial dis-
tricts, dedicated assessment tools
and working protocols are not yet
consistently in place. According
to the survey results, only 14 of
the 29 judicial districts have a
methodology or protocol for the
individual assessment in place
(Ancona, Bari, Cagliari, Caltanis-
setta, Catanzaro, Florence, LAqui-
la, Lecce, Milan, Naples, Potenza,
Reggio Calabria, Rome and Tri-
este). At the same time, respond-
ents from some of these districts
stated that such a methodology
was not in place. The contradic-
tions in data could be interpreted
as an indication of a limited lev-

el of knowledge or information
among respondents regarding the
availability of a method for the in-
dividualassessment at the district
level. They show that even where
a methodology exists, it does not
seem to be known and used effec-
tively by all relevant actors.

The survey revealed further that
different authorities are in charge
of conducting the individual assess-
ment of child suspects and accused
persons in criminal proceedings.
The main authorities responsible
for the assessment are social ser-
vices (84%), followed by the judge
(39%), an inter-agency group (24%),
the prosecution services (23%) and
law enforcement (6%).” The re-
sponses show that the involvement
of more than one agency or service
is not uncommon. An interagency
and multidisciplinary approachisin
fact envisaged by the Directive EU
2016/800 (Article 7.7).

16 Ministry of Justice, Circular No. 72676, 1996.

17 Percentages refer to a total of 176 responses to this question. See Defence for Chil-
dren International - Italy, CREW 2022, Per un Sistema di giustizia child-friendly, Lattu-
azione dei diritti e delle garanzie procedurali delle persone minorenni indagate o imputate
direato in ltalia, Report dati 2021 [Towards a child-friendly justice system, Implementation
of the rights and procedural safeguards of children who are suspects or accused persons in

Italy, Data Report 2021], 2022.
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The survey results indicate the need to

e develop methodological protocols for the individual
assessment where they are not yet in place,

e promote the dissemination and consistent application of
existing methods, and

e strengthen the cooperation between the judicial authority,
the social services of the juvenile justice system and local
municipalities and other relevant actors in the assessment
process.

PROPOSALS FOR ACTION IDENTIFIED
IN THE CREW PROJECT: MAIN CONSIDERATIONS
FOR AMETHODOLOGY

The CREW project, in collabora- individual assessment is carried
tion with the national interagency out for each child who is a suspect
and multidisciplinary roundtable, or accused person in criminal in-
identified the following main pro- vestigations and proceedings, in
posals for action for the 29 Italian accordance with provisions under
judicial districts to ensure that an  the Directive and national law:

e ensure the competent authority or a designated interagency and
multidisciplinary group responsible for the individual assess-
ment is clearly identified and known to all relevant actors;

e regulate cooperation between the judicial authority and all
relevant services such as the judicial social services under the
Ministry of Justice (U.S.S.M.), the social and health care services
under local authorities, as well as civil society actors and private
service providers at local level;

e regulate and facilitate the close involvement of the child in the
individual assessment, with all due safeguards;

e guarantee the child's access to adequate and effective informa-
tion throughout the assessment process and at all stages of in-
vestigation and proceedings, in a language and manner that the
child understands;

e ensure the timely initiation of the assessment at the earliest
appropriate stage of the proceedings so that the findings can
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inform relevant decisions and measures of each state and non-
state actor involved and at every step of the proceedings;

provide for the individual assessment to be carried out and up-
dated with due continuity throughout the investigation and pro-
ceedings to ensure respect for the rights of the child and proce-
dural safeguards from the moment of first contact between the
child and the justice system;

ensure appropriate coordination and communication mech-
anisms are in place to enable all relevant actors, such as law
enforcement, the judiciary, social services and other relevant
service providers, as well as the child him- or herself, to access
and work effectively with the results of the assessment in ac-
cordance with the rights and the best interests of the child and
in compliance with applicable legislation on the protection of
personal data;

enable the child, the child's parents or other holders of parental
responsibility or guardian, as well as lawyers, to claim an indi-
vidual assessment where it is not promptly initiated and to hold
the responsible authorities accountable for their conductin this

regard.

These action points can guide the
development of a methodology
for the individual assessment, or
review of existing tools and prac-
tice, and contribute to the elabo-
ration of a dedicated protocol for
cooperation of all relevant actors
at the district level. A nationwide
exchange of experience would be
particularly useful to stimulate the
cooperation of all judicial districts
towards this goal and support the
harmonisation of practice. In addi-
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tion, there is a need to develop and
devise training on the rights of the
child, principles of child-friendly
justice and the individual assess-
ment, including joint interagency
and multidisciplinary training, for
all relevant officials and profes-
sionals, such as judges and prose-
cutors, law enforcement services,
lawyers, judicial social services,
as well as local social, educational
and health care services.
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BOX 3: THE INDIVIDUAL ASSESSMENT UNDER
ARTICLE 7 OF DIRECTIVE EU 2016/800 - OVERVIEW

The Directive sets out the individual assessment as a mandatory measure to
be carried out for every child who is a suspect or accused person in criminal
proceedings. The assessment shall take into account in particular the per-
sonality and maturity of the child, as well as the child’s economic, social and
family background and any vulnerability.

The individual assessment shall be carried out with the close involvement
of the child and by qualified personnel, preferably through an interagency
and multidisciplinary approach. Collaboration of different actors in the as-
sessment is necessary, as different assessments need to be done, different
areas of expertise are required and the results of the assessment should
inform the decisions of different state actors and service providers.

The assessment should take place at the earliest appropriate stage of the
proceedings and before indictment. Where an individual assessment has
not been made, an indictment may still be filed, provided that this is in
the child’s best interests and that in any event the individual assessment
is available at the beginning of the court hearing. The Directive recognises
that the extent and detail of the assessment may be adapted according
to the circumstances of the case, taking into account the seriousness of
the alleged criminal offence and the measures that might be taken if the
child is found guilty. If the circumstances of the case change, the respon-
sible authorities have to ensure that the individual assessment is updated
throughout the duration of criminal proceedings.

Why is the individual assessment important?

The individual assessment is a key element of child-friendly justice. As a
method for a coordinated interagency and multidisciplinary approach and
action, it aims to ensure that children who are suspects or accused persons
in criminal investigations and proceedings are able to understand and fol -
low the proceedings and participate in a meaningful way. By ensuring that
procedural safeguards are sensitive to the needs and rights of the individual
child, the assessment supports the child in exercising the right to a fair trial.

Guaranteeing these conditions is important to prevent that children suffer
harm as a result of their contact with the justice system and to identify
appropriate measures for a child found guilty of a criminal offence, to sup-
port the child’s social integration and prevent re-offending. The individual
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assessment not only addresses the immediate needs and rights of the child
during criminal investigation and proceedings, it also facilitates coordinated
planning, with the active participation of the child, and fosters trust in the
Justice system as a first step to invest in the child’s present and future.

What is the purpose of the individual assessment?

The individual assessment shall enable the competent authorities to

e understand the circumstances of the case,
e determine the extent of the criminal responsibility of the child,

e ensure that the special needs of the child are taken into account, in
particular with regard to protection, ensuring continuity of education
and training, as well as social (re)integration,

e determine whether and to what extent the child would benefit from
special measures and practical support during the proceedings,

e assess the appropriateness and effectiveness of any precautionary
measures in respect of the child, such as decisions on provisional
detention or alternative measures, and

e determine the appropriateness of a particular penalty or educational
measure.

The assessment should also identify if the child has been subject to an in-
dividual assessment in the past and, if so, that assessment should be taken
into account and updated.

(Directive 2016/800 Art. 7.1, 7.3, 7.4, Recitals 35, 38)

What is assessed?
Through the individual assessment, information is gathered on
e the child’s personality and level of maturity,

e the child’s economic, social and family background,

e any specific vulnerabilities of the child, including learning and com-
munication difficulties or disabilities.

(Directive 2016/800 Art. 7.2 / Recital 36)

How is it carried out?

The individual assessment is carried out

20
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e by qualified personnel,
e with the involvement of the child,
o following, as far as possible, a multidisciplinary approach, and

e involving, where appropriate, the holder of parental responsibility or
another appropriate adult or professional.

(Directive 2016/800 Art. 7.7)

Whom is it for?

While the individual assessment is primarily intended to benefit the child,
the information it gathers is intended for the competent authorities who
make the relevant decisions in the context of criminal investigations and
proceedings. The primary users of the assessment findings are therefore
the prosecution services and the judge, although other competent author-
ities and service providers, including law enforcement, social services and
educational staff, may also need information on the child to adapt their
measures and services accordingly. The child’s lawyer can use the results
of the assessment to defend the child’s rights throughout the proceedings.

21
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THE RIGHTS AND BEST INTERESTS
OF THE CHILD AS GUIDING
PRINCIPLE FOR THE INDIVIDUAL
ASSESSMENT: TOWARDS A
RIGHTS-BASED APPROACH

The individual assessment provided
forinthe Directive, is the single most
important tool to ensure that crim-
inal investigations and proceedings
are conducted in accordance with
the rights and the best interests of
the child. A rights-based approach
can only be ensured, if the individual
needs and vulnerabilities of the child
are adequately assessed and taken
into account at all stages of the pro-
ceedings, and in all measures and
decisions.

Through the individual assessment,
responsible personnel identify the
child's needs and vulnerabilities at
the earliest appropriate stage of the
proceedings, to assist the compe-
tent authorities to take measures or
decisions in the best interests of the
child.

Some needs and vulnerabilities of
the child may arise from their ex-
perience with the justice system.
Inappropriate  treatment during
arrest, for example, could under-
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mine the child’s trust in the justice
system and make it difficult for the
child to collaborate with officials
and professionals throughout the
proceedings. If a child does not re-
ceive information in a language and
manner that he or she understands,
the child might not be able to partic-
ipate effectively in the proceedings.
Other needs and vulnerabilities may
be related to structural or adminis-
trative issues, such as the length of
proceedings or the unavailability
of specific services responding to
a need of the child, for instance in
relation to mental health. The indi-
vidual assessment should therefore
aim at identifying such needs and
vulnerabilities and to remediate the
effects of actions or omissions that
have caused them. This broad un-
derstanding qualifies the individual
assessmentas a quasiindividualised
monitoring and support function
with a collaborative approach, as all
relevant actors should be involved,
with the child at the centre.
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THE BEST INTERESTS OF THE CHILD AS A
SUBSTANTIVE RIGHT, AFUNDAMENTAL
PRINCIPLE AND RULE OF PROCEDURE

The best interests of the child is
a general principle under the UN
Convention on the Rights of the
Child (hereafter the Convention or
UNCRCQ). According to Article 31
of the Convention, the best inter-
ests of the child shall be a primary
consideration in all decisions and
actions concerning the child (see
Box 4). The principle of the best in-
terests of the child guides the im-
plementation of the Convention in
relation to individual children, as
well as in broader legislative, policy,
administrative and budgetary deci-

sions. In Italy, the Law No. 176 of 27
May 1991 provided for the ratifica-
tion of the Convention and its full
transposition into national law.™

The Committee on the Rights of
the Child, an international body of
experts mandated to monitor the
progress of national governments
in implementing the Convention,
provided guidance on the interpre-
tation of the best interests principle
as a threefold concept: a substantive
right; a fundamental, interpretive le-
galprinciple;andarule of procedure.

e As a substantive right, Article 3.1 is considered directly applica-
bleand can beinvoked in court. Every child has the right to have
his or her best interests assessed and made a primary consid-
eration when different interests are to be weighed against each

other to make a decision.

As a fundamental, interpretive legal principle, the best interests

principle provides guidance for the application of laws: where a
law allows for a margin of interpretation, or where state officials
have discretion in applying a specific law, the interpretation that
best serves the best interests of the child shall be applied.

As a rule of procedure, the principle implies that decision-mak-

ing processes concerning children individually or collectively,
in particular those aimed at determining the best interests of a
child or a group of children, need to be transparent and explain
the possible positive or negative impact of the decision on the
child or a relevant group of children.”

18 Law No. 176 of 27 May 1991 on the ratification and execution of the Convention on the

Rights of the Child.

19 CommitteeontheRightsoftheChild, GeneralCommentNo.14(2003)ontherightofthe
child to have his or her best interests taken as a primary consideration, CRC/C/GC/14,

29 May 2013, para. 6.
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The Charterof FundamentalRights  stantive right, a guiding principle
of the European Union (EU Char- and arule of procedure for the crim-
ter) reaffirms the best interests inal justice systems of EU Member
principle in Article 24.2. According States. The threefold meaning of
to Article 51(1), the Charter applies the best interests of the child is
to EU Member States when they therefore of direct relevance as a
implement European Union law, guiding principle for the individu-
such as the Directive EU 2016/800 al assessment of children who are
(see Box 4). suspects or accused persons in

On this basis, the best interests of criminal proceedings.

the child can be considered a sub-

BOX 4: THE BEST INTERESTS OF THE CHILD
INTHE UN CONVENTION ON THE RIGHTS
OF THE CHILD AND THE EU CHARTER

UN Convention on the Rights of the Child, Article 3.1.

In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or legis-
lative bodies, the best interests of the child shall be a primary consideration.

EU Charter, Article 24.2

In all actions relating to children, whether taken by public authorities or pri-
vate institutions, the child’s best interests must be a primary consideration.

THE BEST INTERESTS OF THE CHILD AND THE
GENERAL CHILD RIGHTS PRINCIPLES

Securing the best interests of the needs and rights of the child. Pre-
child in criminal investigationsand  venting discrimination does not
proceedings requires due atten- mean treating all children equally,
tion to other general principles un-  but ensuring that the responses
der the Convention: and services provided to a child
are tailored to his or her individual
needs, situation and background.
In this way, a non-discriminative
approach aims at ensuring that all

The right to non-discrimination
(UNCRC Article 2) requires con-
stant attention to the individual
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children enjoy equal opportunities
to exercise their rights.

The right to life, survival and devel-
opment of the child (UNCRC Ar-
ticle 6) refers to the right of every
child to receive support for the full
development of their capacities,
skills and potential. From an early
age, this support should assist and
support the child in his or her tran-
sition to adulthood and independ-
ent life. While all children have a
right to development, each child
may have different needs for sup-
port to enjoy this right in practice.

The right to be heard (UNCRC Arti-
cle 12) means that every child has
the right to have his or her views
heard and given due weight in ac-
cordance with the age and matu-
rity of the child. This right applies
to all decisions affecting the child,
including in the family and com-
munity, at school, in relation to ser-
vice provision and in the context
of criminal investigations and pro-

Methodological orientations

ceedings. Children have different
needs to beableto forman opinion
and make their views heard, which
depend not only on their age and
maturity; some children may be
timid, others may have hearing or
speech difficulties, some children
may need an interpreter. Some
children may be used to forming
and expressing an opinion, for oth-
ers this might be more difficult.
These differences require the per-
son hearing the child to be willing
and able to adapt their commu-
nication to the child’s needs, to
genuinely listen to what the child
is saying, and to ask questions as
appropriate. The right to be heard
appliesindividually to children and
collectively to groups of children
and the child population more
generally, soitalso has a social and
political dimension.

RIGHT TO LIFE, SURVIVAL
AND DEVELOPMENT

BEST
INTERESTS
OF THE CHILD
RIGHT TO NON- RIGHTTO
DISCRIMINATION BE HEARD

FIGURE 1: The general principles of the UN Convention on the Rights of the Child
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THE UN CONVENTION ON THE RIGHTS

OF THE CHILD AS A GUIDE

FOR THE INDIVIDUAL ASSESSMENT

The CREW individual assessment
methodology builds on the UN
Convention on the Rights of the
Child as the cornerstone and main
reference for a child-friendly jus-
tice system that secures children’s
rights and is sensitive to the needs
of the individual child. The Con-
vention sets out the human rights
of the child and related obliga-
tions of state authorities, as well
as the rights, duties and respon-
sibilities of private actors such as
parents, guardians and private so-
cial welfare services.

Because the Convention is such
a significant legal document, offi-
cials and professionals involved in
the individual assessment of chil-
drencanuseitasacomprehensive
guide for assessinga child's needs,
analysing the child’s situation and
making decisions in accordance
with the best interests of the child.
As all officials and professionals
working in the field of juvenile jus-
tice are bound by the Convention,
it offers a common platform for
them to work together in the best
interests of the child.

The CREW methodology proposes the four dimensions of the UN Con-
vention on the Rights of the Child as a guide for individual assessment:

e meeting the primary needs of the child to ensure the child's
survival and enable the child to lead a healthy life;

e promoting the child’s development, evolving capacities,
skills and potentials and supporting the child’s transition to
adulthood and independent life;

e enabling and facilitating the child’s participationin all matters
affecting the child, while respecting the child's right to be
heard and to have the own views taken into consideration

with due weight;

e ensuring the protection of the child from all forms of neglect,

violence and exploitation.

These four dimensions embrace
all articles of the Convention and

represent a widely recognised
and used model for clustering the
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rights of the child (see Table 1).2°
They can be used as a comprehen-
sive guide for assessing and ana-
lysing a child's situation, which
fluidly links an analysis of needs
with an analysis of rights from a
child-centred perspective.

Methodological orientations

Figure 2 represents these four di-
mensions and illustrates the sys-
temic and multidisciplinary scope
of the Convention that can guide
the assessment of the child’s sit-
uation, background and future
prospects.

PROTECTION

FIGURE 2

PARTICIPATION

The four dimensions of the UN Convention on the Rights of the Child

The CREW methodology aims at encouraging officials and professionals
involved in the individual assessment to work with such a holistic and
child-centred approach to gain a more comprehensive understanding
of the child's perspective. Using the four dimensions of the Convention
as a guide for analysis and action helps to complement the sector-spe-
cific analysis that each official and professional carries out within their
own professional mandates, with an analysis covering all four clusters

20 See for instance: Theis, J. (2018), The state of international children’s rights, Care and Pro-

tection of Children (CPC Learning Network). International Institute for Child Rights and
Development (2007), ‘A developmental child rights approach’, Child rights in practice:

Tools for social change workbook, British Columbia. Save the Children (2016), Under-
standing four most important sets of children’s rights, 15 September 2016. UNICEF

(2019), What is the Convention on the Rights of the Child, Child rights we should all know.
UNICEF (1990), World Declaration and Plan of Action from the World Summit for Children.
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of rights: the prosecution services may assess the child’s situation main-
ly from a law enforcement perspective, the judge may focus on judicial
analysis and review of available evidence, social services may focus on
the social inquiry, family assessment and child welfare. By combining
these specific professional perspectives and competences in the individ-
ual assessment, a broader child-centred analysis will be achieved.
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REDUCING VULNERABILITY IN
THE CRIMINAL JUSTICE SYSTEM:
UNDERSTANDING RISK AND
RESILIENCE FROM A RIGHTS-
BASED PERSPECTIVE

Directive EU 2016/800 recognises
the vulnerability of children who
are suspects or accused persons
in criminal proceedings. It obliges
States to ensure that a child’s vul-
nerability is adequately assessed
and that specific safeguards are in
place to take due account of the
child's vulnerability in all measures
and decisions. The main mecha-
nism to ensure this is the individu-
al assessment.”

This idea is also embedded in the
Italian legal system, which is based
on the consideration that the child
should exit from the proceedings
as soon as possible, without inter-

rupting the ongoing educational
processes and his/her own growth
in this delicate phase.

The Directive considers children in
general as “vulnerable”andin need
of special protection.? It does not
define the term but gives examples
of vulnerability, such as learning
disabilities or communication dif-
ficulties (recital 36) and recognises
children deprived of liberty as par-
ticularly vulnerable (recital 45), in
accordance with the Council of Eu-
rope Guidelines on child-friendly
justice.®

21 Directive EU 2016/800 of the European Parliament and of the Council of 11 May 2016
on procedural safeguards for children who are suspects or accused persons in crimi-
nal proceedings, Official Journal of the European Union, L132/1, 21 May 2016, Recitals

4,18, 25, 36, Articles 2. and 7.

22 Directive EU 2016/800 of the European Parliament and of the Council of 11 May 2016 on
procedural safeguards for children who are suspects or accused persons in criminal pro-
ceedings, Official Journal of the European Union, L 132/1, 21 May 2016, Recitals 25, 48.

23 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on

child-friendly justice, 2010, p. 24, par. 21; p. 66, par. 73.
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WHAT DOES VULNERABILITY MEAN?

The way “vulnerability”is definedin
different disciplines such as health
and social protection, shows that it
can be understood as an empower-
ing concept, which recognises that
persons generally have the capac-
ity to resist the harmful effects of
a risk. The ability to mitigate a risk
is called resilience. All persons are
confronted with risks in the course
of their lives. Whether these risks
lead to actual harm to the person
depends on the person’s resources
and capacities, but also on access
to support and remedial measures
and on the extent to which the
person’s living situation and social
context offers help. If personal re-
sources are insufficient to mitigate
a risk, access to support is crucial
to prevent the risk from leading to
real harm to the person.

Vulnerability thus depends on
two main factors: risk and resil-
ience. Risk and resilience interact
dynamically and evolve as a child
grows up and develops his or her
skills and capacities (see Box 5).

30

Risk and resilience are influenced
by the child’s context and “ecol-
ogy” The ecology of the child
refers to all of the child’s social
contacts and relationships, the
child’s position in the family and
community, as well as broader
social, economic, legal and po-
litical issues and their impact on
the child’s life and prospects. Ac-
cording to an ecological model,
the child's very personal risks and
resilience, which may be related
to the child’s physical, cognitive
and health situation, character
and life history, are closely inter-
twined with risks and resilience
arising from the direct and indi-
rect relationships, social contexts
and environment. A person’s risks
and resilience therefore interact
at multiple levels and are cumu-
lative: personal risks and resil-
ience are closely intertwined with
to those arising from relation-
ships, socio-political systems and
the environment (see Figure 3).
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PRIMARY NEEDS DEVELOPMENT

PARTICIPATION

PROTECTION

FIGURE 3

Risk and resilience influence the child’s vulnerability and interact at different levels

BOX 5: RISK, RESILIENCE AND VULNERABILITY
KEY TERMS AND DEFINITIONS

Risks, barriers and obstacles:

A risk describes an event or an action that could possibly occur, but is not
certain. Risks can relate to a person’s health and well-being, their social
relationships, professional and financial situation or their housing situation.
Risks can also arise from the environment or climate, they can be related to
the actions of others, to the reliability of service provision or policies. A risk
can affect an individual or a group of people. Risks often arise from barriers
and obstacles faced by a person.

A risk assessment can serve as the basis for risk management and mitiga-
tion measures. Ex-ante measures set in before a risky event occurs and
take a preventive approach. Ex-post measures respond when a risky event
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has occurred and take a remedial approach.?

Resilience, protective factors and sources of support:

In physics, resilience is understood as the ability of an object or a body to
withstand an external physical impact.

In relation to persons, resilience was first observed as the phenomenon that
persons faced with comparable stressful situations reacted differently and
did not exhibit the same adverse outcomes. ldentifying and strengthening
resilience factors is therefore considered important to limit the harmful
effects of adversity.

Research in the fields of social protection, medicine and psychology has
analysed how persons cope with adversity, such as poverty, illness or men-
tal health issues.?®

In summary, according to the findings from these disciplines, resilience can
be described as a person’s ability to adapt positively when confronted with
adversity, stress or major setbacks. This includes skills to

e cope with stress;

cope with disruptive change;
e deal with obstacles and barriers that stand in the way of meeting
personal needs or pursuing the own life project;

e mitigate risks;
e maintain a positive attitude and positive relationships;

e continue building and advancing the personal life project.

The initial narrow understanding of resilience as an individual or personal
attribute has evolved into a broader, ecological understanding that rec-
ognises the interaction between internal and external factors: “Individuals
take an active role in engaging with protective factors in the environment,
in addition to innate assets in their personality. The effective use of pro-
tective factors and resources depends on the ability of the individual to

24 Wenke, D. (2011), Vulnerable children in Switzerland, Safeguarding the rights of every child,
Adiscussion of a systemic approach to the implementation of the Convention on the Rights
of the Child, Zirich, Swiss Committee for UNICEF. Featherstone, B. Gupta, A., Morris
and K. Warner, J. (2018), Let's stop feeding the risk monster: towards a social model of
child protection, Families Relationships and Societies, Volume 7, Number 1, March 2018,
pp. 7-22.

25 Alwang, )., Siegel, PB., Jorgensen, S.L. (2001), Vulnerability: A view from different disci-
plines, Social Protection Discussion Paper No. 0115, The World Bank.
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creatively interact with and use resources. For example, resilient children
are able to capitalise on their assets, such as good interpersonal skills and
the ability to engage others, in order to gain social and other support”.?

In addition to the personal capacities and skills, the availability and accessi-
bility of meaningful protective factors and support from the family, com-
munity, society and state are essential to help children strengthen their
personal resilience. In fact, conducive circumstances are a precondition for
a person to use their resilience proactively and to mobilise sources of sup-
port and protection.”

Vulnerability

The vulnerability of a child refers to the limited chances of the child to fully
exercise their rights under the UN Convention on the Rights of the Child.
From a rights-based perspective, vulnerability depends on the number and
severity of infringements or violations to which a child is or may be exposed
(the risk) and the child’s resilience. Risk and resilience are understood ac-
cording to an ecological model. They interact at multiple levels and are cu-
mulative: personal risk and resilience are closely intertwined with risk and
resilience arising from relationships, socio-political systems and the environ-
ment. Child vulnerability can be determined by the capability of the pub-
lic administration and service providers to implement child rights standards
and safeguard the human rights of the child in practice. This is understood as
structural vulnerability. Structural vulnerability is related to state structures,
actions or inactions and can lead to a violation of the rights of the child.?®

26 Snider, L.M. (2006), Psychosocial vulnerability and resilience measures for national-level
monitoring of orphans and other vulnerable children: Recommendations for revision of the
UNICEF Psychosocial Indicator, UNICEF, p. 15.

27 Losi, N. (2006), Lives elsewhere, Migration and psychic malaise, The international se-
ries of psychosocial perspectives on trauma, displaced people, and political violence,
Routledge.

28 Adapted from the definition of vulnerability presented in: Wenke, D. (2011), Vulnera-
ble children in Switzerland, cit. Defence for Children International - Italy, Family and
Childcare Centre Greece (2014), IMPACT, Improving monitoring and protection systems
against child trafficking and exploitation, Transnational analysis, Family and Childcare
Centre Greece and Defence for Children International - Italy, p. 22. Dercon, S. (2007),
Assessing vulnerability to poverty, Oxford University. Alwang, )., Siegel, PB., Jorgensen,
S.L. (2007), Vulnerability: A view from different disciplines, Social Protection Discussion
Paper No. 0115, The World Bank.
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PRIMARY NEEDS AND SURVIVAL

Primary needs are physical and economic needs that have to be met to ensure the
child’s life and survival as a basis for development. Primary needs include food, clean
water, clean air and a healthy environment, accommodation, health care and treat-
ment, as well as an adequate standard of living and economic means. A child may have
specific needs related to a health condition, disability or other individual factors.

Articles under the UN Convention on the Rights of the Child:
Article 6:  Right to life, survival and development
Article 23: Rights of children with disabilities
Article 24: Right to the highest attainable standard of health
Article 25: Periodic review of treatment while in care
Article 26: Right to social security
Article 27: Right to adequate standard of living

PROTECTION

Protection refers to the child’s protection from all forms of violence, exploitation and
neglect. It requires consideration for a continuum of prevention, protection and em-
powerment measures. When children have experienced violence, exploitation or neglect,
protection measures support the child’s recovery, rehabilitation and (re)integration. Pro-
tection also requires access to complaint and reporting mechanisms and access to justice
for children who are victims of violence or of a criminal offence.
Articles under the UN Convention on the Rights of the Child:

Article 11: Protection from parental abduction and kidnapping

Article 19: Protection from all forms of violence

Article 20: Alternative care for children deprived of family environment

Article 21: Adoption

Article 22: Refugee children

Article 32: Protection from child labour

Article 33: Protection from the use of harmful drugs and from being used in drug trade

Avrticle 34: Protection from sexual exploitation

Article 35: Protection from abduction, sale and trafficking

Article 36: Protection from other forms of exploitation

Article 37: Protection from cruel or harmful punishment
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DEVELOPMENT

Development refers to all aspects of human and social development and the related ne-
eds of the child to develop personal identity, skills and capacities. This includes develop-
ment through education and training, social relationships as a member of a family and
community, as well as cultural and religious or spiritual factors. To have prospects for
the near future and in the longer term and to be able to realise life projects are essential
preconditions for development.

Avrticles under the UN Convention on the Rights of the Child:
Article 5: Appropriate guidance and direction in accordance with the evolving
capacities of the child
Article 7. Right to a name, birth registration, nationality and care
Article 8:  Preservation of identity
Article 9: Right to live with the parents
Article 10: Right to family reunification
Article 18: Parental responsibilities and state assistance
Article 28: Right to education
Article 29: Goals of education
Article 30: Rights of children belonging to minority or indigenous groups
Article 31: Right to leisure time, play and culture

PARTICIPATION

Participation refers to the opportunities for a child to exercise his or her skills and capa-
cities, to feel part of a family and community, and to gradually take responsibility for his
or her own action and as a member of a community. Participation refers to the possi-
bility to influence decisions that affect the child, in all areas of the child’s life, including
in social, economic, political, civil and cultural dimensions. It requires a child to be able
to seek, receive and impart information in a language he or she understands, to form an
opinion and express it freely, and to know that the own opinion matters to others, that
it is heard and taken into account.

Articles under the UN Convention on the Rights of the Child:
Article 12: Respect for the views of the child
Article 13: Freedom of expression
Article 14: Freedom of thought, conscience and religion
Article 15: Freedom of association
Article 16: Right to privacy

Article 17: Access to information (mass media)

TABLE 1: The rights of the child in relation to survival, development, protection and
participation
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INDIVIDUAL ASSESSMENT:
STEP BY STEP TOWARDS
CHILD-FRIENDLY JUSTICE
FOR EVERY CHILD

The Council of Europe guidelines on child-friendly justice set out funda-
mental principles and general elements of child-friendly justice. These
principles and elements are further elaborated in Directive EU 2016/800
and in General Comment No. 24 (2019) of the Committee on the Rights
of the Child.#

This chapter explores how the individual assessment contributes to en-
suring that the justice system operates in accordance with the rights of
the child and the elements and principles of child-friendly justice, with
particular attention to the following:

e bestinterests of the child

e participation

e information and advice

e dignity

e safety and special prevention and protection measures

e protection of private and family life

e protection from discrimination

e legal representation

e alternative measures and deprivation of liberty
as a measure of last resort.

29 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010. Committee on the Rights of the Child, General Comment No.
24 (2019) on children’s rights in the child justice system, 18 September 2019, CRC/C/
GC/24. Directive EU 2016/800 of the European Parliament and of the Council of 11 May
2016 on procedural safeguards for children who are suspects or accused persons in
criminal proceedings, Official Journal of the European Union, L 132/1, 21 May 2016.
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Continuous attention should be paid
to these issues throughout criminal
investigations and proceedings until
a sustainable solution for the child
has been identified and implement-
ed, in accordance with the rights and
best interests of the child. The step-
by-step approach aims at strength-
ening the respect for the rights and
best interests of children who are
suspects oraccused persons in crimi-

Methodological orientations

nal proceedings. Securing respect for
each principle is necessary in arights-
based and child-centred justice sys-
tem. The steps are not intended to
be chronological and the orientation
provided in this chapter is not con-
sidered exhaustive. In practice, the
individual situation of the child and
the circumstances of the case should

always be considered.

5.1. BEST INTERESTS OF THE CHILD

Under international and European
standards, the best interests of the
child is a substantive right of the
child and a fundamental principle of
child-friendly justice2® It has impli-
cations for the conduct of proceed-

ings, decision-making, casework and
planning of measures.

The Committee on the Rights of the
Child explains in its General Com-
ment No. 24 (2019) on children’s
rightsin the child justice system that

11 the reaction to an offence should always be proportionate not
only to the circumstances and the gravity of the offence, but

also to the personal circumstances (age, lesser culpability,
circumstances and needs, including, if appropriate, the
mental health needs of the child), as well as to the various
and particularly long term needs of the society. A strictly
punitive approach is not in accordance with the principles

of child justice spelled out in article 40(1) of the Convention.
Where serious offences are committed by children, measures
proportionate to the circumstances of the offender and

to the gravity of the offence may be considered, including
considerations of the need for public safety and sanctions.
Weight should be given to the child’s best interests as a primary
consideration as well as to the need to promote the child's

reintegration into society”3'

30 See: Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe
on child-friendly justice, 2010, Chapter Ill, p. 18.

31 Committee on the Rights of the Child, General Comment No. 24 (2019) on children'’s
rights in the child justice system, 18 September 2019, CRC/C/GC/24, par. 76.
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The European Court of Human
Rights has repeatedly underlined
that criminal proceedings involv-
ing children as accused persons
have to be conducted in such a way
as to respect the best interests of
the child. The Court considers that
respect for the best interests of the
child is closely linked to the effec-
tive participation of the child in the

CONSIDERATIONS FOR PRACTICE

Respecting the best interests prin-
ciple in practice requires that com-
petent authorities and service pro-
viders carefully assess each case

Methodological orientations

proceedings. It held that States are
obliged to ensure that a child who
is accused of a criminal offence is
treated with due regard to his or
her age and level of maturity, as
well as intellectual and emotional
capacity, which is a precondition
for the child to understand and
participate in the proceedings.??

Sk

and follow an established proce-
dure to ensure that decisions and
measures are taken in accordance
with the best interests of the child.

The individual assessment as an assessment

of the best interests of the child

Embedding the best interests of
the child in the own area of work
requires officials and profession-
als to assess the child's situation,
background and needs compre-
hensively and take the results of
the assessment into account when
making decisions affecting the
child. In addition to the child’s cur-
rent situation and personal history,
the best interests determination
essentially aims at projecting the
child's future. The aim is to ensure
that the decisions and measures
taken are the most appropriate to
secure the rights of the child at the

present time and to promote the
child’s holistic development and
the full and effective enjoyment
of the rights recognised in the
Convention throughout the child-
hood and as the child transitions to
adulthood and independent life.

To obtain a good understanding of
the child, decision-makers usually
need to work with a range of pro-
fessionals to gain a fuller picture
of the child’'s social, economic,
physical, psychological, cognitive
and emotional situation, as well
as any other factors relevant to
the case.

32 V.v. the United Kingdom, 1999, ECtHR, Application No. 24888/94, para. 85-86.
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Given the importance and sensi-
tivity of such an assessment and
decision-making process, the Com-
mittee on the Rights of the Child
has issued guidance on the steps
in a best interests determination
process. These steps help to ensure
that the best interests of the child
are determined in a transparent
and objective manner through an
established procedure with specific
safeguards for the child (see Box 6).

Theindividualassessment ofa child
who is a suspect or accused person
in criminal proceedings could be
considered essentially a best in-
terests determination procedure,
as it aims at ensuring that criminal
investigations and proceedings are
conducted with due regard to the
child’s specific situation and back-

39
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ground, taking into account the
circumstances of the case, and en-
suring that procedural safeguards
are sensitive to the needs and vul-
nerabilities of the individual child.
Like a best interests determination
procedure, the individual assess-
ment is structured into three main
phases: the assessments, the deci-
sion-making phase based on the as-
sessments, and a follow-up phase
that allows for periodic review and
adjustments. The individual assess-
ment also aims at ensuring that
decisions and measures taken dur-
ing the proceedings are conducive
to the child’s development with
a longer-term perspective for the
child’s social integration, transition
to adulthood and independent life.
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BOX 6: BEST INTERESTS DETERMINATION
STEPS OF THE PROCEDURE

The Committee on the Rights of the Child describes the best interests de-
termination as an established procedure consisting of a comprehensive case
assessment and decision-making process and a follow-up phase with periodic
review. The Committee underlines that a best interests determination should
be carried out by a multidisciplinary team of well-trained professionals.**

1. BEST INTERESTS ASSESSMENT:

case assessment phase

The case assessment, also known as best interests assessment, aims at
gathering and verifying data and information about the child’s situation.
The assessment should be conducted with due diligence, taking into ac-
count the views of the child and using, as far as possible, a multidisciplinary
approach. The following criteria should be assessed:

e the child’s views;

e the child’s identity, including age and gender, personal history and
background;

e the preservation of the family environment, taking into consideration
the willingness and ability of the parents or other holders of parental
responsibility to care for and meet the needs of the child, as well as
the child’s contact and relationships with other family members and
important attachment persons;

e the care, protection and safety of the child;

e any situation of vulnerability, including any risks as well as sources of
support and protection;

e the child’s wellbeing;

o the child’s evolving capacities and development;

e the child’s health;

e the child’s education.?*

33 Committee on the Rights of the Child, General Comment No. 14 (2013) on the right
of the child to have his or her best interests taken as a primary consideration (art.3,
para. 1), CRC/C/GC/14, 2013, para. 64.

34 Committee on the Rights of the Child (2013), General Comment No. 14 (2013) on the
right of the child to have his or her best interests taken as a primary consideration
(art.3, para. 1), CRC/C/GC/14, 2013, Chapter V.A1and para. 44.
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2. BEST INTERESTS DETERMINATION:

decision-making phase

Any decision on the best interests of a child has to be based on the preced-
ing case assessment. In legal proceedings, decision-makers have to balance
the best interests of the child with the rights and legitimate interests of the
other parties to the proceedings, while respecting procedural safeguards. In
this balancing process, decision-makers are challenged to assign weight to the
various factors that have been assessed and make the best interests of the
child a primary consideration.

Preserving the family environment, for instance, may conflict with the
need to protect the child where a family member is suspected of having
been involved in the criminal offence and of having induced or exploited the
child. The child’s right to continuity of care and education may conflict with
considerations to relocate the child to protect him or her from the harm-
ful influence of organised criminal networks or exploiters. Specific health
needs, for instance due to a chronical illness or disability, may limit the pos-
sibilities to divert the case or consider alternative measures to detention at
the sentencing phase.

For the balancing of the various rights and legitimate interests in a deci-
sion-making process, the Council of Europe Guidelines on child-friendly
Justice provide that,

e the views of the child shall be given due weight;
e all other rights of the child, such as the right to dignity, liberty and

equal treatment should be respected at all times;

e all relevant authorities should adopt a comprehensive approach to
give due consideration to all the interests at stake, including the psy-
chological and physical wellbeing and legal, social and economic in-
terests of the child.®®

The Guidelines also underline that the best interests of all children involved in the
same proceedings or case should be assessed and balanced separately to recon-
cile possible conflicting interests of the children.*® This may be the case where
two or more children are suspects or accused persons in the same case or where
a child is investigated or prosecuted for a criminal offence against another child.

35 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010, p. 18.

36 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010, p. 18.
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While the decision-making process should be based on the assessment of
the case in hand, it has to be informed also by available evidence and sci-
entific criteria.¥’ To this end, decision-makers should have access to in-
formation material and practical guides, which examine key questions in
light of state-of-the-art research and science. Key questions include, for
instance, when to consider certain measures in the best interests of a child,
such as the use of restorative justice approaches, alternative measures or
deprivation of liberty, or the relocation of a child to another province or
region. Evidence should further be available on the support services and
approaches that are most appropriate to support the child’s rehabilitation
and (re)integration and prevent recidivism. This material should be updated
periodically in light of new knowledge and evidence, and should be based
on consultations with persons having relevant expertise and experience, in-
cluding children, families, service providers and state officials.

3. FOLLOW-UP PHASE:

Review and evaluation

The best interests determination, including the relevant assessments and
decisions, may need to be periodically updated, in accordance with the cir-
cumstances of the case, the child’s evolving capacities and situation. This
follow-up phase is best organised through a structured process of individual
care and education planning. The periodic review of the plan and the evalu-
ation of the child’s situation should ensure that the child is closely involved
and heard at every step and that all relevant officials and professionals col -
laborate in the process.

The review and evaluation should continue as long as the child is under the
supervision of the state or delegated private service providers and until a
sustainable solution for the child has been identified and implemented.

37 Committee on the Rights of the Child, General Comment No. 14 (2013) on the right
of the child to have his or her best interests taken as a primary consideration (art.3,

para. 1), CRC/C/GC/14, 2013, para. 46, 99..
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best interests determination are
the following:

QUESTIONS FOR THE INDIVIDUAL
ASSESSMENT

Among the particularly important
decisions concerning the child that
should be made on the basis of a

e Are the parents prepared and willing to represent the child in
all matters during the proceedings or should a guardian be ap-
pointed?

e Whattype of contact with the parents, other family membersand
any significant third persons is in the best interests of the child?

e Inwhat way should the child be heard at the investigation stage
and during the proceedings?

e |splacement of the child outside the parental home in the best
interests of the child and if so, what type of placement and loca-
tion would be most beneficial for the child?

e Areprecautionary measures necessary in the case and if so, which?

e Isthe use of a restorative justice approach in the best interests
of the child, and if so, in which principle way?

e |s diversion from criminal proceedings in the best interests of
the child, and if so, in which principle way?

e |s deprivation of liberty considered a measures of last resort in
the specific case, in accordance with the best interests of the
child, and if so, in which principle way?3®

e What type of services would be most appropriate to ensure re-
spect for the rights of the child and to support the child's (re)
integration?

The individual assessment may diciary through to the sentencing

be a particular suitable method
to identify responses to these and
any other relevant questions in
respect of the child. The assess-
ment is a continuous measure and
remains relevant throughout the
proceedings, from the first contact
with law enforcement and the ju-

and any follow-up. Specific meth-
ods and tools are essential to guide
professionals through the complex
assessments and decision making
(see example of practice: Frame-
work Assessment of Children in
Need).

38 See: Defence for Children International - Italia, La difesa é un mio diritto, Il caso delle
ragazze Rom [The defence is my right, The case of Roma girls], 2017, p. 16.
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ASSESSMENT OF CHILDREN IN NEED,
A SOCIAL WORK METHOD TO GUIDE
THE BEST INTERESTS DETERMINATION

EXAMPLES OF PRACTICE: THE FRAMEWORK @

The Framework Assessment of Children in Need (see Figure 4) is a social
work method used in several European countries to guide social workers
in determining the best interests of a child in care proceedings. Devel-
oped in the UK, the tool has been in use for over twenty years and has
been tested and positively evaluated. It assists social workersin assessing
the child’s needs and providing services to strengthen his or her safety,
wellbeing and development. The assessment looks at physical, psycho-
logical, emotional, cognitive and educational factors as well as the child's
health and socio-economic situation, social relationships and skills. The
method guides social workers in assessing how the family and the social
environment affect the child’s situation. It examines the parents’ skills,
capacities and willingness to care for the child, to understand and re-
spond to the child’s needs and to provide for a non-violent upbringing.3®

The method guides social workers in applying general child rights prin-
ciples in their work practice, such as hearing and giving due weight to
the child’s views and making the child'’s best interests a primary consid-
eration. It provides step-by-step guidance on the entire assessment pro-
cess, including information gathering, analysis and decision-making in a
case. The method also assists social workers in collaborating with other
service providers and relevant state officials as it clarifies the roles and
responsibilities of different services and agencies involved.

39 UK: Department of Health, Department for Education and Employment, Home Of-
fice, Framework for the Assessment of Children in Need and their Families, 2000. HM
Government, Working Together to Safequard Children, A quide to inter-agency working
to safequard and promote the welfare of children, 2015. Sweden: Socialstyrelsen, Child
Welfare in a State of Change, Final report from the BBIC project, 2012.
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FIGURE 4: Framework assessment of children in need.*°

40 Source: HM Government, Working Together to Safequard Children, A guide to inter-agen-
cy working to safequard and promote the welfare of children, 2015, p. 22.
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5.2. PARTICIPATION

To be heard and to participate in the
proceedings is a human right of the
child and a fundamental principle
of child-friendly justice.

The Committee on the Rights of the
Child underlines that children who
are considered criminally respon-
sible as a general rule should be
considered also capable and com-
petent to participate in all stages of
the proceedings concerning them.#
As a principle of child-friendly jus-
tice, children should be considered
and treated as full rights-bearers
and supported in exercising their

Methodological orientations

rights in @ manner that takes into
account their capacity to form their
own views, as well as the circum-
stances of the case.*

Children may need support, how-
ever, to exercise their right to par-
ticipate. They may have limited
understanding of criminal investi-
gations and proceedings, of their
own role and rights in the proceed-
ings, and of the implications for
their present and future. They may
feelintimidated by the formality of
places, measures and communica-
tion.

The European Court of Human Rights has repeat-
edly underlined that States are obliged to ensure
that a child who is accused of a criminal offence
is treated with due respect for the child’s age and
level of maturity and intellectual and emotional
capacities. Measures should be taken to support
the child in understanding and participatingin the

proceedings.4?

Treating the child as an active participantin the proceedings and ensur-
ing the child understands and feels the importance of their own par-
ticipation can help the child to gain trust and confidence in the justice
system, to respect the different actors involved and their decisions and
feel respected by them. These are all preconditions for the successful
rehabilitation and (re)integration process of the child. Active partic-
ipation can strengthen the child’s sense of responsibility, autonomy
and self-confidence, and support the child in the development of their

41 Committee on the Rights of the Child, General Comment No. 24 (2019) on children’s
rights in the child justice system, 18 September 2019, CRC/C/GC/24, par. 46.

42 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010, pp. 17-18.

43 V.v. the United Kingdom, 1999, ECtHR, Application No. 24888/94, para. 85-86.
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evolving capacities and skills in the transition to adulthood and inde-

pendent life.#*

CONSIDERATIONS FOR PRACTICE

To enable the child’s effective par-
ticipation, it is necessary to go
beyond the mere presence of the
child in the proceedings. The con-
ditions for the child's participation
have to be supportive and friend-
ly, enabling and encouraging the
child to participate and express
his or her views freely. Considera-
tions for making the proceedings
child-friendly concern the location
and environment, treatment that
is consistent with the child’s dig-
nity, and communication in a lan-
guage and manner that the child
understands. The right to be heard
has to be respected by all actors
and at all stages of the proceed-
ings, including pre-trial investiga-
tions and hearings, at all stages of
adjudication and disposition and
throughout the implementation
of measures. Officials and profes-
sionals who hear the child should
be willing and able to genuinely lis-
ten to the child and take his or her
views into account, in particular
law enforcement officers, prosecu-

tors and judges, as well as service
providers.#

Officials and professionalsinvolved
in juvenile justice should be sys-
tematically trained in a communi-
cation that is sensitive to the needs
of children. Involving children in
the training of officials and profes-
sionals can greatly enhance the
learning experience (see example
of practice: Youthlab).

The case law of the European Court
for Human Rights clarifies that state
authorities shall treat the child with
due regard to his or her capacities
and any vulnerabilities from the
time of first contact and as soon as
the child becomes involved in crim-
inal investigations. In particular, the
authorities shall take measures to
reduce the child's sense of intimi-
dation and inhibition and to ensure
the child understands the proceed-
ings, what is at stake, the implica-
tions of any penalty, and his or her
rights, including the right to remain
silent and the rights of defence.s¢

44 Beneitez, M.J.B., Dumortier, E., Why children obey the law: rethinking juvenile justice
and children’s rights in Europe through procedural justice, Youth Justice, Vol. 18(1) 34-
512018. Limanté, A, Vaicianiené, R. and Apolevi¢, J., Child-friendly legal aid and individ-
ual assessment of children in conflict with the law: building the basis for effective par-
ticipation, International Journal of Environmental Research and Public Health, 2022, p. 2.

45 Committee on the Rights of the Child, General Comment No. 12 (2009), The right of the
child to be heard, CRC/C/GC/12, 20 July 2009, para. 42, 58, 60.

46 Guveg, V. Turkey, 2009, ECtHR, Application No. 70337/01, para. 123-124. Blokhin, V.
Russia, 2016, ECtHR, Application No. 47152/06, para. 195.



https://doi.org/10.3390/ijerph19010017
https://digitallibrary.un.org/record/671444?ln=en
file:https://hudoc.echr.coe.int/app/conversion/docx/%3Flibrary%3DECHR%26id%3D001-90700%26filename%3DCASE%2520OF%2520G%25C3%259CVE%25C3%2587%2520v.%2520TURKEY.docx%26logEvent%3DFalse
file:https://hudoc.echr.coe.int/fre%23%7B%2522itemid%2522:%5B%2522001-161822%2522%5D%7D%20
file:https://hudoc.echr.coe.int/fre%23%7B%2522itemid%2522:%5B%2522001-161822%2522%5D%7D%20

CREW

In practice, it may be necessary for
law enforcement officers and judi-
cial authorities to collaborate with
social workers, child-psychologists,
interpreters and other specialists
to facilitate contact and communi-
cation with the child and to assess
the child's needs regarding commu-
nication and participation.
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also has the right to remain silent.
Where this is the case, the child
should not suffer any adverse con-
sequences if he or she chooses not
to testify.4” Judicial authorities, law
enforcement agencies and service
providers should investigate, how-
ever, whether the child’s decision to
remain silentis related to any exter-

nal factors or third parties exerting
pressure on the child and how the
child can be protected from such
influence.

At all stages of the proceedings,
the child has the right to be heard
directly and not only through a
representative or lawyer. The child

EXAMPLE OF PRACTICE: YOUTHLAB*®

The moment an adolescent is arrested or deprived of liberty, he or she
enters a new world, run by adults who speak a language that may at
times be unfamiliar and incomprehensible. This system absorbs the
young person, imposing its logic, rhythms and language on him or her.
This experience often causes alienation and disorientation for young
people, with a consequent negative impact on their well-being, on their
future contacts with justice professionals, on their perception of the fair-
ness of the procedures and on their ability to participate. This perception
stands in stark contrast to the rehabilitative and re-educational aims of
juvenile justice. The process of alienation is largely caused by language
and modes of communication, strictly legal and instrumental, which can
be very distant from the young person and different from what the young
person knows and understands.

In order to foster engagement, which is essential in the rehabilitation pro-
cess, it is necessary to improve the language and communication skills
of justice professionals who emphasise the respect and participation of
young people and provide them with the means to increase control of
their case and their lives.

47 Committee on the Rights of the Child, General Comment No. 12 (2009), The right of
the child to be heard, CRC/C/GC/12, 20 July 2009, para. 45.

48 Defence for Children International - Italy, Youthlab, 2022.
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The Youthlab model originated in the Netherlands where it has already
been tested by Young In Prison to train magistrates and prosecutors. In
Italy, Defence for Children International - Italy led the project from 2020-
2022, in close cooperation with the Department of Juvenile and Commu-
nity Justice of the Italian Ministry of Justice, the National Council of So-
cial Workers, the National Union of Juvenile Chambers and the Ligurian
section of the Magistrates' Association. The project aims to improve the
juvenile justice system and support the professionals in using language
and communication for building rapport with the young people. The pro-
ject aims further to promote a training model based on the participation
of young people in formal training and education programmes for law-
yers, prosecutors and judges.

To achieve this, a group of young people who have experienced the ju-
venile justice system were recruited and involved in a training process.
Using a methodology based on social theatre, the young people were
prepared to participate as co-trainers in the training programmes for
judges and prosecutors, lawyers, social workers, educators, law en-
forcement officers and other relevant professionals. Subsequently, a
series of training sessions were organised throughout Italy with the
participation of about 110 officials and professionals working in the ju-
venile justice field.

The Youthlab methodology is based on youth participation models and
research results on the involvement of young people in judicial proceed-
ings, as well as on international, European and national standards, policies
and guidelines on child-friendly justice. The project developed a toolkit to
guide the dissemination and replication of the Youthlab approach.#

49 The Youthlab toolkit is available from Defence for Children International - Italy,
info@defenceforchildren.it.
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QUESTIONS FOR THE INDIVIDUAL E
ASSESSMENT 0

The following questions could guide the individual assessment of a child
whoisasuspectoraccused personin criminalinvestigations or proceedings.
If the assessment leads to a negative response or doubt, further assessment
may be required to resolve any doubts and, where appropriate, to provide
targeted support and remedial measures to ensure a positive response.

Child-friendly and supportive environment

e Istheplace wherethe childis heard appropriate, supportive and
friendly so that the child can express him- or herself freely?

e |s the behaviour and communication of state officials and ser-
vice providers towards the child conducive to the child’s effec-
tive participation?

Capacity to understand and to express views

e Does the child understand the charges against him or her, the
options and relevant processes?

e |sthe child able to understand what relevant officials and pro-
fessionals say during investigations and in court?

e Isthechildabletoread and understand all written communica-
tions and documents about the investigation and proceedings?

e Isthechild able to understand the statements of witnesses and
to explain his or her own views?

e Does the child receive adequate support in understanding the
proceedings from his or her parents, other holders of parental
responsibilities or guardian, and the legal representative?

e Ifthechildis not able to read or understand the language used
in the justice system, does the child have effective assistance
from a qualified interpreter, free of charge?

e Does the child receive any additional, specific assistance he or
she needs to understand statements and written documents,
to correct matters where necessary and to express himself or
herself?
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Genuine opportunity to express views

e Does the child have the opportunity to express his or her views
directly?

e Does the child have the support of a qualified legal
representative to express his or her views and participate in the
proceedings?

e Ifthe child chooses to remain silent, has it been ascertained
that this decision is not due to any obstacles or barriers that
prevent the child from expressing himself or herself?

Questioning and hearing

e Isthechild assisted by a lawyer during the questioning or
hearing?

e Isthe child supported by a parent, other holder of parental
responsibility or a guardian during the questioning or hearing?
e |sthe questioningor hearing video recorded?

e Arethe police officers or other investigative authorities well
trained to question or hear the child?

e Does the questioning or hearing take into account the child’s
age and maturity and any vulnerabilities?

e Isthelength of questioning or hearing appropriate to the
child's age and maturity and any vulnerabilities?

e Do the officials or professionals responsible for the questioning
of the child use methods and approaches appropriate to
prevent coerced confessions or unreliable statements?

e Intheeventthatthe child has made a confession or self-
incriminating statement, has it been ascertained that the child
has done so without coercion, intimidation, other cruel or
degrading treatment?

Transpa rent procedure

e Are the child’s views and how they were heard and weighted
represented clearly and transparently in the written documen-
tation of the case?
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Views of the child

Methodological orientations

e Does the child feel heard and listened to?

e Does the child consider that his or her views have been given

due weight?

Obstacles and barriers to participation and remedies

e Has it been ascertained that the child is protected from any
persons or factors that might intimidate the child?

e Has it been ascertained that the child is protected from any
personsor factorsthat might preventhim or her from expressing

the own views?

e Have any other obstacles or barriers preventing the child's
effective participation in the proceedings been effectively

identified and removed?

5.3. INFORMATION

Access to information is an im-
portant element of child-friendly
justice and a precondition for the
child’s effective participation in
criminal investigations and pro-
ceedings. The information provided
should enable the child to under-
stand the charges, the roles of the
various actors in the justice system,
the general conduct of the proceed-
ings, the role and rights of the child,
including procedural rights, the
options available and any possible
implications and consequences for

the child. Information empowers
children and can help reduce their
feeling of insecurity and stress dur-
ing the proceedings.*°

The right to information of children
differs from the right to informa-
tion of an adult in contact with the
justice system in two respects: the
information provided to children
must be child-friendly and com-
plemented by information provid-
ed to the child’s parents or other
holder of parental responsibilities
or guardian. Both are essential to

50 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe
on child-friendly justice, 2010, pp. 21-22. Committee on the Rights of the Child, Gener-
al Comment No. 24 (2019) on children’s rights in the child justice system, 18 Septem-
ber 2019, CRC/C/GC/24, par. 47-48. European Union Agency for Fundamental Rights,
Children as suspects or accused persons in criminal proceedings, Procedural safequards,

2022, p. 43.
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enable the child’s meaningful par-
ticipation and representation dur-
ing investigations and proceedings,
taking into account the child’s lim-
ited legal capacity due toyoung age.

In Italy, as in most European coun-
tries, the age of criminal responsi-
bility (14 years) does not coincide
with the age of majority (18 years).
While a child may be considered ca-
pable of being criminally responsi-
ble for his or her actions from a cer-
tain age, the child also enjoys the
special rights and protection grant-
ed by the UN Convention on the
Rights of the Child. Consequently,
safeguards must be put in place
to ensure that children know their
rights and that standards of equal
process are upheld.

The UN Convention on the Rights
of the Child sets out not only the
rights of the child but also the
rights, duties and responsibilities of
parents or other holders of parental
responsibility and clarifies the obli-
gations of the State towards them.
The justice system is called upon,

Methodological orientations

therefore, to interact with the child
inan appropriate manner and to re-
spect the role of holders of parental
responsibility and, where appropri-
ate, to support them in exercising
their rights, duties and responsi-
bilities. The right to information
and its implications for the child’s
participation in the proceedings, is
regulated therefore under Europe-
an law for both children and hold-
ers of parental responsibility, unless
the involvement of the holders of
parental responsibility is not in the
best interests of the child.”'

The European Court of Human
Rights underlines the importance
of information as a procedural safe-
guard. It found that the failure of
law enforcement authorities to in-
form a child suspected or accused
of a criminal offence of his or her
right to legal assistance and the as-
sistance of a family member or oth-
er adult present during questioning
can amount to a violation of Article
6 of the European Convention on
Human Rights.>

51 Directive EU 2016/800 of the European Parliament and of the Council of 11 May 2016
on procedural safeguards for children who are suspects or accused persons in crimi-
nal proceedings, Official Journal of the European Union, L 132/1, 21 May 2016, Recitals

23-24, Article 5.

52 ECtHR, Blokhin v. Russia, No. 47152/06, 23 March 2016, para. 206.
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CONSIDERATIONS FOR PRACTICE

At the district level, a special in-
formation service for children
who are suspects or accused per-
sons in criminal investigations
and proceedings may be the most
appropriate way to ensure sys-
tematic and reliable information
of children and their parents. This
service should specify who is re-
sponsible for informing children,
parents and other relevant ac-
tors at the different stages of the
proceedings. ldeally, information
should be provided orally and in
writing. Child-friendly materials
are useful as they support officials
and professionals in providing in-
formation to children and allow
children to read and reflect on
the information. Where letters of
rights are used to inform children,
a standardised model letter should
be adapted to child-friendly lan-
guage and be available in different
languages. Children should have
the opportunity to ask questions
in the moment when they are in-
formed and afterwards.

The provision of information should
take into account any special needs
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or vulnerabilities of the child, such
as limited literacy or language skills,
mental health issues, disabilities, or
increased levels of stress or trauma
due to experiences of violence. The
individualassessmentisimportant
to identify the needs and vulnera-
bilities of the child and ensure that
these are adequately addressed
by all relevant officials and profes-
sionals.

The information service should
guide officials and professionals
on how to ascertain that the child
has understood the information,
for instance by asking the child
if he or she has understood and
to repeat what they have under-
stood. It should offer access to
specialised support, such as inter-
preters, and ensure such support
is available in a timely manner. A
telephone orinternet-based inter-
pretation service could be consid-
ered, especially where interpreta-
tion is needed into rare languages
and if there are particular con-
cerns about the protection of the
child’s privacy, personal data and
safety.

Check-lists can be helpful to ensure information provided is objective,
complete and updated at different stages of the proceedings. The informa-
tion service should determine how to document the provision of informa-
tion at each stage of the process for increased transparency.

The child shallbeinformed directly holders of parental responsibili-

and information has to be provided
also to the child’s parents or other

ties, or the guardian, as well as the
child’s legal representative. Infor-
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mation provided to children should
be child-friendly, i.e. it should be
provided in alanguage and manner
that the child understands, that is
adapted to the child's age and ma-
turity and sensitive to the child’s
gender and culture.®

Responsible officials and pro-
fessionals should ascertain that
the child's parents or other hold-
ers of parental responsibilities
are able and willing to help their
child access information. Parents
with limited cognitive, literacy or
communication skills may need
support themselves, as they may
have difficulties in accessing and
understanding relevant informa-
tionandconveyingittotheirchild.

In some cases, parents or other
holders of parental responsibil-
ity or third persons may have a
vested interest in the outcomes
of the proceedings, for instance

Methodological orientations

if they have been involved in the
criminal offence, if the child has
been exploited, coerced or insti-
gated to commit an offence, or
if organised criminal groups are
involved. If there is a risk that the
child receives biased information
from parents or other holders of
parental responsibilities, the ap-
pointment of a guardian may be
in the best interests of the child.
In addition, the child’s lawyer has
a particular important role in
identifyingand rectifyingany bias
or undue influence and securing
the child’s right to information.>*

Legal advice and counselling ser-
vices, as wellasindependent insti-
tutions such as Ombudspersons
and other human rights struc-
tures, also play an important role
in providing information to chil-
dren, individually or collectively.

53 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010, pp. 21-22; para. 25, p. 25; p. 26, paras 28, 29; p. 27, para 41; p.

28, para 48; pp. 31-32, paras 75, 77.

54 Directive EU 2016/800 of the European Parliament and of the Council of 11 May 2016
on procedural safeguards for children who are suspects or accused persons in crimi-
nal proceedings, Official Journal of the European Union, L 132/1, 21 May 2016, Recitals

23-24, Article 5.
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RESPONSIBILITIES OF CHILDREN IN CONTACT

EXAMPLES OF PRACTICE: CHARTER OF RIGHTS AND @
WITH JUVENILE JUSTICE SERVICES {é}

The ‘Charter of rights and responsibilities of children in contact with juve-
nile justice services' provides child-friendly information in nine languag-
es (Arabic, Chinese, English, French, German, Italian, Romanian, Russian,
Spanish). It is available from the website of the Ministry of Justice and
explains in simple terms the tasks and objectives of the juvenile justice
services, the different forms of support they provide, as well as the rules
of juvenile justice institutions and, above all, the rights and responsibili-
ties of children. The Charter includes a glossary of key words.>*

The Charter is a useful child-friendly information material, which could
be handed out and explained to the child at the first contact with the ju-
venile justice system and combined with digital information services. In
practice, however, as shown by the national survey conducted as part of
the CREW project, the Charter has not yet been effectively disseminated
to all 29 Italian judicial districts. State authorities and professionals do
not systematically use child-friendly material to inform children who are
suspects or accused persons in criminal proceedings.*®

The Charter could be strengthened if enriched with infographics, con-
ceptual maps and a visual presentation to make it even more accessible,
readable and understandable for children and a specific version should
be made accessible to children with physical and sensory disabilities.

55 The Charter was developed in the context of the project CO.S.MI. - Comunicazione
sociale e minori stranieri nei sistemi di Giustizia europei (Social communication and
foreign minors in European justice systems) led by the Italian Ministry of Justice, Gen-
eral Directorate for the Implementation of Judicial Measures, in collaboration with
the Psychoanalytical Institute for Social Research (IPRS) and Casa San Benedetto -
Istituto Don Calabria, with EU co-founding under the Fund for the Integration of Third
Country Nationals 2007-2013. Ministero della Giustizia, Dipartimento Giustizia Mino-
rile, Ministero dell'Interno, Dipartimento per le Liberta Civili e 'lmmigrazione, Istituto
Psicoanalitico per le Ricerche Sociali, Casa San Benedetto, Istituto don Calabria, La
Carta dei diritti e dei doveri dei minorenni che incontrano i servizi minorili della giustizia,
2014. Centro Europeo di Studi di Nisida, Carta dei Diritti.

56 See CREW Report Data: Defence for Children International - Italy, CREW 2022, Per
un Sistema di giustizia child-friendly, Lattuazione dei diritti e delle garanzie procedurali
delle persone minorenni indagate o imputate di reato in Italia, Report dati 2021 [Towards
a child-friendly justice system, Implementation of the rights and procedural safequards of
children who are suspects or accused persons in Italy, Data Report 2021], 2022.
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EXAMPLES OF PRACTICE: A LITTLE MAP {;’é}{c},}
FOR PATHWAYS THROUGH THE JUVENILE
JUSTICE SYSTEM

The Juvenile Justice Centres of Piedmont, Valle dAostaand Liguria, together
with the operators of the Juvenile Services of Genoa, have developed a
guide for children coming into contact with the criminal justice system.”
In simple language, the guide explains criminal proceedings and the child'’s
role in it, clarifies key terms such as precautionary measures, abbreviated
trial, probation, prescription and many others. The little map aims to give
the child atool for orientation, clarify the role of differentactorsand services
and reduce the negative impact of the proceedings on the child as much as
possible. The guide follows the pathway through the juvenile justice system
step by step from the first contact with the police and the arrest and charge
withoutarrest, thetrial, precautionary measures, prescription, stayat home,
community placement or custody in prison, hearings and courtrooms, and
probation. In addition, it offers a useful tool for practitioners and provides
them with support in communicating and informing children who are
suspects or accused person in criminal proceedings.

oM

QUESTIONS FOR THE INDIVIDUAL 9

57 Carbone, P, Petraroli, R., Piccola mappa per percorsi penali minorili, Strumenti per
orientarsi [A little map for pathways through the juvenile justice system, Tools for orienta-
tion], Ministero della Giustizia, Dipartimento per la Giustizia Minorile, Centro Giustizia
Minorile del Piemonte, Valle d/Aosta e Liguria [Ministry of Justice, Department for Ju-
venile Justice, Juvenile Justice Centres of Piedmont, Valle d’Aosta and Liguria].

ASSESSMENT

The following questions could be used as a guide for the individual as-
sessment of children who are suspects or accused persons in criminal
investigations or proceedings. If the assessment leads to a negative
response or doubt, further assessment may be required to resolve any
doubts and, where appropriate, to provide targeted support and re-
medial measures to ensure a positive response.
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Information about the child’s status as a suspect or accused

person in criminal proceedings

Infor

Has the child been informed promptly that he or she is a suspect
or accused person and of the charges against him or her?

When informed of these facts, was the child also informed of
his or her right to

- have the parent or other holder or parental responsibility
informed,;

- remainsilent;
- beassisted by a lawyer;
- protection of privacy;

- beaccompanied by the parent or other holder of parental
responsibility or another appropriate adult in the
proceedings, where this is in the best interests of the child;
and

- legalaid and how to access it?

Has the child been informed of his or her right to

an individual assessment?

- beaccompanied by the parent or other holder of parental
responsibility at court hearings?

- appearin person at trial?

- effective remedies?

mation about the criminal investigations and proceedings

Has the child been informed about
- the steps of the proceedings?

- thedifferent persons the child will meet during the proceedings?
- theownrolein the proceedings?

- the different options available and possible consequences
for the child?

- thetimeand place of hearings and court proceedings?

- the progress and outcome of the proceedings?
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Provision of child-friendly information

e Has the child been provided with oral information?

e Hasthe child received relevant child-friendly material to
support the oral information?

e Hasinformation been provided in

- simple and accessible language, taking into account the
child’s age and maturity?

- amanner that is sensitive to the child's gender and culture?

- amanner that is sensitive to any specific needs or
vulnerabilities of the child?

e Isthechild able to repeat and explain the information in his or
her own words?

e Have the child's parents or other holders of parental
responsibility or guardian been provided with information?

e Have the child's parents or other holders of parental
responsibility received support in understanding the
information and conveying it to their child?

e Has the provision of information to the child and the holder of
parental responsibility or guardian been documented?

Letter of Rights

e Hasthe child received a letter of rights in child-friendly
language?

e Does the letter of rights contain information on the rights set
out by Directive EU 2016/8007

e Isthe letter of rights written in a language that the child is able
to read?

e Has the child received appropriate assistance in reading and
understanding the letter of rights?

Deprivation of liberty

e Has the child been informed about
- thereasons for the deprivation of liberty?

- theright to limitation of deprivation of liberty and the right
to periodic review of detention?
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- therightto the use of alternative measures?

- theright toa medical examination and medical assistance
while deprived of liberty?

- theright to specific treatment during deprivation of liberty?

Support services and protective measures

e Has the child been informed about available support
mechanisms for his or her participation in the judicial
or non-judicial proceedings?

e Hasthe child been informed about available protection
measures?

Complaint mechanism

e Has the child been informed about whom to contact with a
complaint against any inappropriate conduct or behaviour of
officials or professionals in the juvenile justice system?

e Isthereanindependentand confidential complaint
mechanism to support children in such cases?

Access to effective remedy

e Hasthe child been informed of the right to effective judicial
review and appeal?

e Hasthe child been informed about how to access legal aid and
representation to seek remedy?
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5.4. DIGNITY

Respect for the inviolability of the
inherent dignity of the child is a
fundamental human right and a
principle of child-friendly justice.?®

Treating child suspects or accused
persons in criminal proceedings in
accordance with the rights and prin-
ciples of the UN Convention on the
Rights of the Child helps to reduce

CONSIDERATIONS FOR PRACTICE

Promoting the child's sense of
dignity and worth can be best
achieved when the rights of the
child are guiding the actions and
communication of officials and
professionals in the juvenile jus-
tice system. In practice, this means
treating every child as a unique
andvaluable person with care, sen-
sitivity, fairness and respect, giving
due consideration to the child’s
personal situation, well-being and
needs. Hearing the child's story,
genuine listening, and taking the
child’s views into account is essen-
tial for building a working relation-
ship with the child based on digni-
ty. In addition, securing the child’s

Methodological orientations

the number of crimes committed by
children. Promotingthechild’s sense
of dignity and worth is therefore not
only a central element of a child
rights-based approach, it represents
also a meaningful investment in the
best interests of the child and the

society.>®

right to privacy is as fundamental
as safeguarding the child's physi-
cal and psychological integrity and
ensuring that children are never
subjected to torture or inhuman
or degrading treatment or punish-
ment.®°

Respect for the child's sense of dig-
nity and worth is an overarching
concern for all interactions with
the child, the child's parents or
other holders of parental respon-
sibility, family and social context.
This principle has to be respected
from the first moment of contact
between the child and the justice
system until the conclusion of the
proceedings, including in sensitive

58 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010, pp. 18-19. Constitution of Italy, Articles 2 and 3.

59 Committee on the Rights of the Child, General Comment No. 24 (2019) on children’s rights
in the child justice system, 18 September 2019, CRC/C/GC/24, par. 2-3.

60 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on
child-friendly justice, 2010, pp. 18-19. United Nations, UN approach to justice for children,
Guidance note of the Secretary General, 2008, p. 3. United Nations Economic and
Social Council, Guidelines on justice in matters involving child victims and witnesses
of crime, ECOSOC Resolution 2005/20, 2005, Principle 8(a).
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situations such as arrest, searches
and intimate searches, and depri-
vation of liberty. In all institutional
contexts where children are ac-
commodated or detained, posi-
tive discipline approaches are of
particular importance to prevent
cruel or degrading treatment and
punishment of children.

Children in conflict with the law
may not have had a chance to de-
velop a sense of their own dignity
andworth, or the dignity and worth
of others, particularly if a child has
experienced neglect, violence or
exploitation in the family or com-
munity. The individual assessment
should help to understand ifa child
needs support in this regard.

Respect for the child’s dignity may
be jeopardised where the age of
a child is uncertain, which may
be the case for migrant and ref-
ugee children. If a child is not in
possession of any identity docu-
ments and the authorities have
serious doubts about the child’s
age or suspect that he or she may
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be over 18, the child should be pre-
sumed to be a child and treated
as a child, in accordance with the
principles of the benefit of doubt
and the presumption of minor age.
Where necessary, the age of the
child should be assessed through
an age assessment interview and
a review of documentary evidence,
in accordance with applicable
law and policy.®" Age assessment
methods must respect the dignity
and physical integrity of the child
at all times; recourse to medical
examinations that interfere with
the physical integrity of the child,
such as methods employing x-rays
or other radiation or ionisation,
should be a measure of last resort
and be carried out with the least
invasive methods, taking into con-
sideration the margin of error of

the specific method.¢?

61 With regard to young migrants and refugees whose age is uncertain, the Italian Law
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47/2017 on the protection of unaccompanied children applies: Law No. 47 of 7 April
2017. See also: Defence for Children International - Italy, Child Rights Helpdesk As-
sessment, p. 134.

Council of Europe, Age assessment for children in migration, a human rights-based ap-
proach, 2019. Council of Europe, Recommendation CM/Rec(2022)22 of the Commit-
tee of Ministers to member States on human rights principles and guidelines on age
assessment in the context of migration and its Explanatory Memorandum, 2022. Di-
rective EU 2016/800 of the European Parliament and of the Council of 11 May 2016 on
procedural safeguards for children who are suspects or accused persons in criminal
proceedings, Official Journal of the European Union, L 132/1, 21 May 2016, Recital 13,
Article 3. Committee on the Rights of the Child, General Comment No. 24 (2019) on
children’s rights in the child justice system, 18 September 2019, CRC/C/GC/24, par. 24,
33-34.
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/oM

QUESTIONS FOR THE INDIVIDUAL E
ASSESSMENT 0

The following questions could be used asa guide for the individual assess-
ment of children who are suspects or accused persons in criminal inves-
tigations or proceedings. If the assessment leads to a negative response
or doubt, further assessment may be required to resolve any doubts and,
where appropriate, to provide targeted support and remedial measures
to ensure a positive response.

e Does the child have a well-developed sense of dignity and
worth?

e Doesthe child understand and respect the sense of dignity and
worth of others?

e Has the treatmentin contact with the criminal justice system
helped the child to uphold and positively develop the own
sense of dignity and worth?

e Has the child been treated with respect for his or her sense of
dignity and worth in the phase of

- arrest,

- questioning, hearings or interviews,

- searches, including any intimate searches,
- deprivation of liberty,

- any transfers between facilities or institutions, or to the
court,

- stays at any facility or institution,
- deprivation of liberty.

e Hasthe child been informed about the reasons and legal
grounds for any searches, including any intimate searches?

e Was the search conducted by a person of the same sex as the
child or, where appropriate, such as in the case of intersex
of transgender children, did the child have the possibility to
choose the sex of the person conducting the search?

e Does the facility or institution where the child is staying ensure
that positive discipline approaches are followed, in accordance
with the child’s dignity and worth?
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5.5. PROTECTION OF PRIVATE

AND FAMILY LIFE

The protection of personal data, pri-
vacy and family life is a fundamental
right of children who are suspects
or accused persons in criminal pro-
ceedings and an important principle
of child-friendly justice. Guarantee-
ing the privacy of children during
criminal investigations and proceed-
ings is necessary to ensure respect

forthedignity of the child and to sup-
port the child's social (re)integration.
A breach of privacy, especially in me-
dia reporting, causes harm to the
child, which can be irreparable.®? In
Italy, several national laws regulate
the protection of personal data of
children in contact with the juve-
nile justice system (see Box 7).

BOX7: DATA PROTECTION IN ITALIAN LAW

In ltaly, data protection is regulated by administrative law rooted in EU law,

as well as by criminal law provisions. Legislative Decree No. 101 of 10 August
2018 adapted the Personal Data Protection Code (Legislative Decree No.
196 of 30 June 2003) to the provisions of the General Data Protection
Regulation (Regulation (EU) 2016/679).

In addition, the following laws are relevant for the protection of personal data
of children in contact with the juvenile justice system:

63 Directive EU 2016/800 of the European Parliament and of the Council of 11 May 2016
on procedural safeguards for children who are suspects or accused persons in crimi-
nal proceedings, Official Journal of the European Union, L 132/1, 21 May 2016, Article
14, Recitals 56, 66. Regulation EU 2016/679, EU General Data Protection Regulation
(GDPR). UN Convention on the Rights of the Child, Article 16. Council of Europe Con-
vention for the Protection of Individuals with regard to Automatic Processing of Per-
sonal Data (ETS No. 108). European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR), Article 6. Council of Europe, Guidelines of the
Committee of Ministers of the Council of Europe on child-friendly justice, 2010, p. 22,
82. Committee on the Rights of the Child, General Comment No. 24 (2019) on chil-
dren’s rights in the child justice system, 18 September 2019, CRC/C/GC/24, par. 66-71.
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Juvenile Criminal Procedure Code (Presidential Decree 448/88), Article

13: Prohibition of publication and disclosure

1. The publication and dissemination, by whatever means, of news
or images likely to enable the identification of the child involved

in proceedings shall be prohibited.

2. Paragraph 1shall not apply after the commencement of the trial
if the case is heard in open court.

Legislative Decree 101/2018, Article 50: News or images of children

The prohibition of publication and dissemination of news or images suitable
to enable the identification of a child (Article 13 of Presidential Decree No.
448/88) shall be observed if a child is involved in judicial proceedings in any
capacity, also in other than criminal matters. Infringement of this prohibi-
tion is punishable pursuant to Article 684 of the Criminal Code.

CONSIDERATIONS FOR PRACTICE {:@}@

As a general rule, personal data thorised personnel, and the child’s
of the child may only be gathered, identity, personal data, images and
processed and shared in accord- audio or video recordings should
ance with national law. Special safe-  not be disclosed to the public.

guards should be in place for the oyt hearings involving children
gathering, processing and sharing  shoyld be held in camera, in the ab-
of sensitive data, such as personal  sence of the public. In practice, this
data on criminal convictions, sexu-  requires additional considerations

al identity or orientation, ordataon  tg ensure the child’s identity is not
the child's health status. National disclosed by any written or oral an-

law deﬁnes, which data Categories nouncements made in court.

are considered sensitive. . . ,
Media reporting on child suspects

In the context of criminal investi- and accused persons in criminal
gations and proceedings involving proceedings has to uphold the
children as suspects or accused child’s right to privacy and family
persons, special measures have to life, in accordance with national
be taken to protect the child’s data law and the self-regulation of me-
and privacy. Access to files and re- dia. Media reports have to ensure
cords should be restricted to au- that descriptions of the child or the
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child's family do not allow indirect disclosure of the child's identity, for in-
stance by referring to a child in an anonymous way or using a pseudonym,
disguising voices and images (see example of practice: Charter of Treviso).

/0™

QUESTIONS FOR THE INDIVIDUAL E
ASSESSMENT 0

The following questions could be used as a guide for the individual assess-
ment of children who are suspects or accused persons in criminal inves-
tigations or proceedings. If the assessment leads to a negative response
or doubt, further assessment may be required to resolve any doubts and,
where appropriate, to provide targeted support and remedial measures
to ensure a positive response.

Is the child aware of his or her right to privacy and family life?

e Isthe child aware of their right to data protection?

e Doesthe child feel that his or her rights to protection of
personal data, privacy and family life are respected?

e Isthe hearing of the child conducted behind closed doors in
camera?

e Isthechild's right to privacy respected in all written and oral
communication and announcements in court?

e Are court files and records relating to children kept strictly
confidential and closed to third parties, except for those directly
involved in the investigation and adjudication of the case?

e Isthe child's right to privacy respected in pronouncing the
verdict or sentence?

e Are case law reports anonymised to prevent disclosure of the
child’s identity?

e Isthechild protected from being listed in any public registers
of offenders?

e Does mediareporting on the case respect the child's right to
privacy and family life?
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The “Charter of Treviso” was signed
on 5 October 1990 on the initiative
of the National Press Federation,
the Association of Journalists and
Telefono Azzurro, a national helpline
for children.® The three founding
bodies set up an interdisciplinary
working group of journalists, mag-
istrates, academics and educators
to resolve the relationship be-
tween two constitutionally guar-
anteed rights and responsibilities:
theright to freedom of information
and the right of children under 18
to protection and development,
guaranteeing a proper education.

Subsequently, the Charter was
amended and updated several
times from 1995 to 2016, when it
was included in the “Unified text of
the duties of journalists” (Article 5),
a harmonised deontological code
for journalists.®®

The Charter refers to the UN Con-
vention on the Rights of the Child
and relevant European Conven-
tions and reiterates the principles
of the UNCRC such as the best
interests of the child, the right to
privacy and confidentiality, de-
velopment and protection. In the
Charter, the Association of Journal-
ists and the National Press Federa-
tion underline that they are “aware
thatthe fundamentalrighttoinfor-
mation may reach its limits when it
comes into conflict with the rights
of persons in need of special pro-
tection. Without prejudice to the
right to report facts and responsi-
bilities, a balance must be sought,
therefore, with the child's right to
a specific and superior protection
of his or her psycho-physical, affec-
tive and relational integrity.”

64 Ordine dei Giornalisti [Association of Journalists], Carta di Treviso [Charter of Treviso],
19 February 2016. See further: Autorita Garante Nazionale dell'infanzia e dell'adoles-
cenza [National Authority for Children and Adolescents], La tutela dei minorenni nel
mondo della comunicazione [Safeguarding children in the world of communication], 2017.

65 Ordine dei Giornalisti [Association of Journalists], Testo unico dei doveri del giornalista
[Unified text of the duties of journalists], 22 January 2019. Ordine dei Giornalisti [Associ-
ation of Journalists], Da oggi é in vigore il “Testo unico dei doveri del giornalista” [“Unified

text of the duties of journalists” in force as of today], 3 February 2016.
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5.6. SAFETY AND SPECIAL PREVENTION
AND PROTECTION MEASURES

Children have the right to be pro-
tected fromall forms violence. This
right is connected with positive ob-
ligations of States and public au-
thorities to ensure children’s safe-
ty and protection at all times and
to take preventive and protective
measures as necessary.®®

Safety is an important principle of

CONSIDERATIONS FOR PRACTICE

Violence can occur in all contexts
and situations and can take many
different forms, such as physical,
sexual, psychological or emotion-
al violence. Ensuring the safe-
ty of children who are suspects
or accused persons in criminal
proceedings therefore requires
continuous consideration for the
child’s protection during contact
with the justice system, in the
family and community, at school
and in institutions, as well as in
the digital environment (see ex-
ample of practice: assessment of
risk and protection factors as part
of the individual assessment).

Ifachildisreferredtoout-of-home
care or an institution, or deprived
of liberty, the prevention of peer
violence, sexual violence, and the

child-friendly justice. Protecting
the child from any form of violence
or exploitation during contact with
the justice system is essential to
ensure respect for the dignity of
the child, foster trust in the state
system and its representatives and
support the child’s social (re)inte-

gration.

protection from corporal punish-
mentand other forms of cruel and
degrading treatment requires spe-
cial attention.

Children who are suspects or ac-
cused persons in criminal pro-
ceedings may at the same time be
victims of crime, for instance in
connection with organised crime,
exploitation and child traffick-
ing (see for instance example of
practice “Free to choose”). Special
safeguards should be in place to
identify and protect children who
have been coerced or induced to
commit a criminal offence.

International and European stand-
ards protect child victims of crime,
in particular trafficked children,
from sanctions and prosecution
for offences committed as a direct

66 UN Convention on the Rights of the Child, in particular Article 19. Council of Europe,
Guidelines of the Committee of Ministers of the Council of Europe on child-friendly

justice, 2010, pp. 22-23.
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consequence of their situation as
victims.®” This “non-punishment
principle” is intended to foster the
child’s trust in the authorities and
prevent secondary victimisation,
particularly in the case of children
who have been exploited in crim-
inal activities, such as stealing or
drug trade, or who have contra-
vened immigration regulations as
a result of their exploitation in a
cross-border situation. It shall also
support the child in exiting from
contexts of exploitation and vio-
lence or organised criminal groups.
Ensuring non-punishment of child
victims depends on the effective
identification of the child, captur-

Methodological orientations

ing indications of victimisation
from the child’s story and acting
accordingly.

Considering that migrant and ref-
ugee children are at a particular
risk of exploitation and trafficking,
UNHCR has developed guidelines
and a set of indicators to facilitate
the correct identification of chil-
dren who are victims of trafficking
and to ensure their reception and
assistance in Italy (see Box 8 and
example of practice: UNHCR in-
dicators for identification of child
victims of exploitation and traf-
ficking).

67 European Parliament and Council of the European Union, Directive 2011/36/EU of

the European Parliament and of the Council of 5 April 2011 on preventing and com-
bating trafficking in human beings and protecting its victims, and replacing Council
Framework Decision 2002/629/JHA, Official Journal of the European Union, 15.4.2011.
Council of Europe Convention on Action against Trafficking in Human Beings, CETS
No.197, 2005, Article 26. The UN Guidelines on Justice in Matters Involving Child Vic-
tims and Witnesses of Crime acknowledge the risk that “children who are victims and
witnesses may suffer additional hardship if mistakenly viewed as offenders when they
arein fact victims and witnesses.” The guidelines emphasise that child victims should
be considered and treated as such “.. regardless of their role in the offence or in the
prosecution of the alleged offender or groups of offenders”. This broad approach calls
for protection of child victims of crime from prosecution irrespective of any form of
‘consent’ or active involvement of a child in the offence, and irrespective of national
laws defining the age of criminal liability. United Nations Economic and Social Coun-
cil, Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime, Eco-
nomic and Social Council Resolution 2005/20, 22 July 2005, para. 6, 7e, 9a.
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“LIBERI DI SCEGLIERE”

EXAMPLE OF PRACTICE: “FREE TO CHOOSE” @

The “Free to choose” protocol was developed in Calabria to support children
from social and family contexts strongly influenced by a mafia culture in
pursuing an individual educational programme. The programme considers
these children as victims of “educational maltreatment” resulting from the
mafia context of origin, which is often also the cause of their involvement in
the criminaljustice system. When the judicial authority decides that out-of-
home placement and relocation from such a context is in the best interests
of a child, targeted educational projects are activated to protect the child,
introduce him or her to a different social context and support his or her ed-
ucation and development towards adulthood and independent life.®

EXAMPLE OF PRACTICE: UNHCR INDICATORS @
FORTHE IDENTIFICATION OF CHILD VICTIMS @
OF EXPLOITATION AND TRAFFICKING IN ITALY

UNHCR Italy has developed specific indicators® to facilitate the identifi-
cation of child victims of trafficking children seeking asylum in Italy:
Declared and/or identified personal conditions:

e Evidently underage, even if the person is claiming to be an adult;

e Belongingto a particularly vulnerable group, such as children
living or working on the street, children from very poor families,
orphans, children who are abandoned or separated from their
families, child victims of violence;

e experience of marginalisation from family or community;

e transit through or long-stay in a transit country, sometimes
reporting exploitative situations during this time;

e travellingalone or accompanied by a person who is not a parent
or relative;

e travellingand/or stay in Italy with an adult who, according to
statements, would be a parent or relative but with whom the
child apparently has a relation of non-confidence and/or fear;

e involvementin unlawful activities in Italy;

e debtswithin the family or with third persons;

e pressure from the family to pay off debts.

68 For further information, see: Ministry of Justice, Progetto “Liberi di scegliere” [The
“Free to choose” project], 8 August 2022.

69 UNHCR Italy, Commissione Nazionale per il Diritto d/Asilo [National Commission
for the Right to Asylum], Lidentificazione delle vittime di tratta tra i richiedenti protezi-
one internazionale e procedure di referral, Linee quida per le Commissioni Territoriali per
il riconoscimento della protezione internazionale [ldentification of victims of trafficking
among applicants for international protection and referral procedures, Guidelines for the
territorial Commissions for the recognition of international protection], 2021, p. 72.



https://www.unhcr.org/it/wp-content/uploads/sites/97/2021/01/Linee-Guida-per-le-Commissioni-Territoriali_identificazione-vittime-di-tratta.pdf 
https://www.unhcr.org/it/wp-content/uploads/sites/97/2021/01/Linee-Guida-per-le-Commissioni-Territoriali_identificazione-vittime-di-tratta.pdf 
https://www.unhcr.org/it/wp-content/uploads/sites/97/2021/01/Linee-Guida-per-le-Commissioni-Territoriali_identificazione-vittime-di-tratta.pdf 
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BOX 8: RESIDENCE PERMITS FOR PERSONS WHO ARE
VICTIMS OF EXPLOITATION AND TRAFFICKING

In 1998, ltaly adopted a regulation for the protection of non-national vic-
tims of serious exploitation and trafficking and their social inclusion regard-
less of their cooperation with law enforcement and the judiciary in the pros-
ecution of perpetrators: Article 18 of Legislative Decree No. 286/1998, in
conjunction with Article 27 of Presidential Decree No. 394/99, provides
for the issuance of a residence permit for non-nationals who are victims of
violence or serious exploitation and exposed to a real danger to their safety
because of statements made in criminal proceedings or because of their
decision to escape the situation of exploitation.

Today, these provisions apply to

e persons who are victims of trafficking in persons, reduction to or
maintenance in slavery, purchasing or selling slaves, and unlawful
brokering and exploitation of labour (Criminal Code, Articles 600 -
603bis),

e criminal offences related to exploitation and trafficking, such as
prostitution-related offences (Law 75/58, Article 3),

o ill-treatment (Criminal Code, Article 572),

e extortion (Criminal Code, Article 629),

e kidnapping (Criminal Code, Article 605),

e irregular immigration offences (Legislative Decree 286/98, Article 12),
o sexual offences (Criminal Code, Article 60%bis et seq.),

e intimidation and violent crimes in general (Criminal Code, Articles

582 et seq. and 612).

The residence permit provided for by Article 18 of Legislative Decree
286/98 can be issued following a complaint by the victim, but also in those
cases where the person cannot or does not wish to report the crime and in
cases where a person adheres to an assistance and social integration pro-
gramme provided by a local authority or other state agency or association
certified for assisting victims of serious exploitation.”

70 Judicial pathway for obtaining a residence permit: Article 18 of Legislative Decree
286/98 in conjunction with Article 27 of the implementing regulation of the Consol-
idated Immigration Act, approved by Presidential Decree 394/99, amended by Presi-
dential Decree 334/04. Social pathway for obtaining a residence permit: Article 52 of
Presidential Decree 394/99.
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/oM

QUESTIONS FOR THE INDIVIDUAL E
ASSESSMENT 0

The following questions could be used as a guide for the individu-
al assessment of children who are suspects or accused persons in
criminal investigations or proceedings. If the assessment leads to
a negative response or doubt, further assessment may be required
to resolve any doubts and, where appropriate, to provide target-
ed support and remedial measures to ensure a positive response.

e Isthechild aware of his/her right to be protected from all
forms of violence?

e Does the child know where to turn to in case of risks or
concerns?

e Isthechild safein the place where he or she is staying?

e Isthechild safein his or her daily life, for instance at school, at
work, in a sports club, oramong peers in the community?

e Arethe parents able and willing to ensure the child's safety?

e Arethere other protective adults and positive relationships in
the child’s life that can empower the child?

e Hasariskassessment been conducted for the child?

e Have sources of support and protection for the child been
identified?
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AND PROTECTION FACTORS AS PART OF

EXAMPLE OF PRACTICE: ASSESSMENT OF RISK @
THE INDIVIDUAL ASSESSMENT {6:}

In the Netherlands, the online platform “LIJ Tools” offers officials and
professionals in the juvenile justice sector access to a set of working
methods and tools for different stages of the proceedings. LIJ stands for
“national juvenile justice toolbox” and provides law enforcement officers,
social workers and health care professionals, prosecutors and judges
with a hands-on practical guide for assessing risks and protection factors
of a child who is a suspect or accused person in criminal proceedings.”

The guide provides a set of questions in child-friendly language and a table
format to take note of the child’s responses. Thanks to the visual representa-
tion and a scientific approach, the method guides officials and professionals
in assigning weight to the different risk and protection factors identified dur-
ing the risk assessment and identifying appropriate measures in the case.
Risk and protection factors are assessed in relation to different areas con-
cerning the child, such as school, work, family, leisure time, relations, and
others (see Figure 5 below).

PROTECTION FACTORS AREAS RISK FACTORS
high  medium  low low  medium high
SCHOOL ]
WORK
FAMILY —
LEISURE TIME ~ —
RELATIONS
SUBSTANCE USE
MENTAL HEALTH
ATTITUDES
AGGRESSIONS
VALUES

FIGURE 5: Assessment of risk and protection factors of children in the juvenile justice system

71 See: van der Put, C.E., Risk and needs assessment for juvenile delinquents, in UvA-
DARE (Digital Academic Repository), University of Amsterdam.
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5.7. LEGAL ASSISTANCE
AND REPRESENTATION

The right to legal assistance and
representationisaprocedural safe-
guard and minimum guarantee for
a fair trial in the criminal justice
system that applies to all persons,
including children. As suspects or
accused persons in criminal pro-
ceedings, children are entitled to
legal representation from the out-
set of the proceedings, including in
the preparation and presentation
of the defence and, where applica-
ble, throughout judicial review or
appeal.”?

Directive EU 2016/800 was drafted
taking into consideration the case
law of the European Court of Hu-
man Rights, which has repeatedly

held that States must afford great-
er protection to children in the
criminal justice system.”® It found
that omissionsto ensure the child's
right to assistance by a lawyer con-
stituted a violation of the Europe-
an Convention on Human Rights
where a child confessed a criminal
act without the presence and as-
sistance of a lawyer; where a child
was convicted in absentia without
legal representation; or where, due
to the nature of the offence with
which a child was charged, the case
was heard by an ordinary rather
than ajuvenile court and, in conse-
quence, the child was not assisted
by a lawyer.7*
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International Covenant on Civil and Political Rights, Article 14(3)(b),(d). United Na-
tions Convention on the Rights of the Child, Article 40(2)(b)(ii). European Convention
on Human Rights, Article 6(3)(b),(c). EU Charter of Fundamental Rights, Article 48(2).
Directive 2013/48/EU of the European Parliament and of the Council of 22 October
2013 on theright of access to a lawyer in criminal proceedings and in European arrest
warrant proceedings, and on the right to have a third party informed upon depriva-
tion of liberty and to communicate with third persons and with consular authorities
while deprived of liberty of 22 October 2013, L294/1, 6 November 2013. Directive (EU)
2016/800 of the European Parliament and of the Council of 11 May 2016 on procedur-
al safeguards for children who are suspects or accused persons in criminal proceed-
ings, Official Journal of the European Union, L 132/1, 21 May 2016, Article 6. Commit-
tee on the Rights of the Child, General Comment No. 24 (2019) on children's rights in
the child justice system, 18 September 2019, CRC/C/GC/24, par. 49-50.

ECtHR, Blokhin v. Russia [GC], No. 47152/06, 23 March 2016, paras. 198-199; ECtHR,
Salduz v. Turkey [GC], No. 36391/02, 27 November 2008, para. 60. Cited in: European
Union Agency for Fundamental Rights, Children as suspects or accused persons in crimi-
nal proceedings, Procedural safeguards, 2022, p. 53.

ECtHR, Salduz v. Turkey [GC], No. 36391/02, 27 November 2008, paras. 56-63; ECtHR,
Blokhin v. Russia [GC], No. 47152/06, 23 March 2016, paras. 205-210; ECtHR, Panovits
v. Cyprus, No. 4268/04, 11 December 2008, paras. 75-77 and 84-86. ECtHR, Vaudel-
le v. France, No. 35683/97, 30 January 2001, paras. 58-66. Cited in: European Union
Agency for Fundamental Rights, Children as suspects or accused persons in criminal pro-
ceedings, Procedural safeguards, 2022, p. 53.
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CONSIDERATIONS FOR PRACTICE @@

The criminal justice system has to put in place conditions to allow for ef-
fective legal representation and defence by ensuring, inter alia, legal repre-
sentation free of charge, adequate time and facilities for the child to collab-
orate with the lawyer in preparing the defence, and confidentiality of the
communication between the two. Confidentiality should be guaranteed,
asaminimum, in meetings, correspondence and telephone conversations.

Lawyers assisting children who are suspects or accused persons in crimi-
nal proceedings have to be specifically trained and qualified. In addition to
legal and procedural expertise in the field of juvenile justice, they require a
solid understanding of the rights and best interests of the child, including
with regard to child development, evolving capacities, special needs and
vulnerabilities, as well as skills and techniques of child-sensitive communi-
cation. Lawyers should be able to treat the child with empathy and respect,
establishatrusted working relation with the child and hear the child's story
toreconstruct the events under investigation. The lawyer should be able to
translate legal jargon into child-friendly language, taking into account the
child’s age, gender, language and culture, and help the child understand
the charges and relevant evidence, as well as case files.”

/oM

QUESTIONS FOR THE INDIVIDUAL
ASSESSMENT (V)

The following questions could be used as a guide for the individual assess-
ment of children who are suspects or accused persons in criminal inves-
tigations or proceedings. If the assessment leads to a negative response
or doubt, further assessment may be required to resolve any doubts and,
where appropriate, to provide targeted support and remedial measures
to ensure a positive response.

e Does the child have effective access to qualified legal
assistance and representation, appropriate to the
circumstance of the case?

75 European Union Agency for Fundamental Rights, Children as suspects or accused per-
sons in criminal proceedings, Procedural safequards, 2022, pp. 55-57.
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e Isthechild able toaccess legal assistance and representation
free of charge?

e Has the child received legal assistance and representation
without undue delay after being informed that he/she is
suspected or accused?

e Isthechild assisted effectively by a lawyer during
- police questioning,
- otherrelevant evidence-gathered acts,
- court hearings,
- anydetention?

e Issufficient time available for the child and his/her lawyer to
prepare the defence?

e Areappropriate facilities available for the child to meet with
and consult the lawyer?

e Isthe communication between child and lawyer confidential?
e Does the child feel
- he/she can trust the lawyer representing him or her?

- thelawyer listens genuinely to their story and responds to
any questions or concerns the child may have?

- thelawyer helps him/her to prepare well for a court
hearing?
e Isthe child satisfied with legal assistance and representation
he/she receives?

e Isthechild actually able to change lawyer if he or she is not
satisfied or comfortable with the one assigned to him/her ex
officio?
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INDIVIDUAL ASSESSMENT:
TOWARDS A COLLABORATIVE,
CHILD-CENTRED APPROACH

6.1. SYNERGY OF PROFESSIONAL ROLES
AND FUNCTIONS FROM THE BEGINNING
TO THE END OF CRIMINAL PROCEEDINGS

In the juvenile justice sector, offi-
cials and professionals from law
enforcement, judiciary, social and
health care fields have to collab-
orate closely with each other and
with the child and the child's family.
Each actoris operating according to
the own professional mandate, us-
ing their specific working methods
and approaches, language and ter-
minology. Service cultures differs
significantly, including with regard
to matters of independence, hier-
archy and positions of power to-
wards other institutions. In a range
of settings, state actors collaborate
with non-state actors and civil so-
ciety in the social field. In the judi-
ciary, judges are in dialogue with
honorary judges, the judicial social

services collaborate with the mu-
nicipal services in case assessment
and longer-term service provision.
In this complex setting, mediation
between different institutional and
social mandates is an important
additional action required to create
synergy. All actors are challenged
to enter into dialogue to overcome
compartmentalised mandates and
to develop a collaborative service
culture to support the child through-
out the stages of the proceedings. A
“socialisation of discourses” helps
different actors to connect with
each other, to create greater syn-
ergy of perspectives, views and ap-
proaches and to prevent an overlap,
contrast or dissonance of mandates
and actions.”®

76 Ghidelli, R, Interconnessioni e snodi dialogici nella giustizia penale minorile tra criticita e sfide educative
[Interconnections and dialogue junctions injuvenile criminal justice between critical issues and educational
challenges], in Minorigiustizia, rivista interdisciplinare di studi giuridici, psicologici, pedagogicie socialisulla relazi-
one fra minorenni e giustizia [Minorigiustizia, Interdisciplinary journal of legal, psychological, pedagogical and so-
cial studies on the relationship between juveniles and justice], FrancoAngeli, n. 1-2021, 2021. The article notes
that the emergence of Covid-19 has made it even more evident that matters relating to children in conflict
with the law have to be addressed from a perspective focused on communities and systems. Operational
services can respond to the increasing complexity and uncertainty of the biographies of children in conflict
with the law by developing inclusive pathways to nurture not only individual but also social empowerment.
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PHASES OF CRIMINAL PROCEEDINGS

Juvenile justice proceedings begin with the filing of a complaint regarding
the commission of an act constituting a criminal offence by a person under
the age of 18, or with the application of precautionary measures (arrest,
detention, accompaniment). With the registration of a suspect, the proce-
dural phase begins and follows the following stages:

PRELIMINARY
INVESTIGATION

PRELIMINARY
HEARING

DECISION

COURT OF APPEAL

[second degree of judgement,

where applicable]

COURT OF CASSATION

[degree of legitimacy,
where applicable]

FINALJUDGMENT

(AND, IN CASE OF CONVICTION)
EXECUTION OF THE SENTENCE

The first two stages of criminal proceedings are of particular importance
in juvenile justice cases: the preliminary investigation conducted by the
Juvenile Criminal Prosecutor and the preliminary hearing in the Juvenile
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Tribunal. In these two stages, the child’s status changes from suspect to
accused person. In Italy, 90 percent of the cases end with the preliminary
hearing and the child is never assigned the status of defendant, in ac-
cordance with the Beijing Rules.”

Child caught in the act or suspect

Very serious criminal offences

The Judiciary Policy (Polizia Giudiziaria) makes the arrest within 24
hours and notifies the Juvenile Prosecutor who orders that the ar-
rested person is taken to the First Reception Centre (Centro di Prima
Accoglienza), where he or she remains for a maximum period of 96
hours. The parent, other holder of parental responsibility or guardian
is notified. Where a guardian has not yet been appointed, for instance
in cases of unaccompanied foreign children, a guardian has to be im-
mediately appointed.

Serious criminal offences

The Judiciary Police escort the child to the police station where the
child is handed over to the parent or other holder of parental respon-
sibility, and the child is reported “at large”. The criminal offence is re-
ported to the Juvenile Prosecutor and to the Judicial Social Services
(US.S.M).

Minor criminal offences

The Judiciary Police hands over the child to the parent or other holder
of parental responsibility, and the child is reported “at large”. The crim-
inal offence is reported to the Juvenile Prosecutor and to the Judicial
Social Services (U.S.S.M.).

Arrest and accompaniment are alternative to each other: the Judici-
ary Police can choose an alternative based on the upbringing and per-
sonality of the child. Both require validation and summary judgment.

Preliminary investigation

After the arrest of the child, the case is sent to the Juvenile Prosecutor
at the Juvenile Court. If the Juvenile Prosecutor, after assessment of

77 United Nations General Assembly, United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Rules), adopted by General Assembly
resolution 40/33 of 29 November 1985.
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the case, asks the Preliminary Investigation Judge to detain the child
and requests the application of precautionary measures, the judge
evaluates the case and decides between three options:

1. Request for dismissal, whereby the offence is declared ex-
tinct and the case is archived;

2. Declaration of non-imputability (Article 26 Presidential De-
cree 448/88) or irrelevance of the fact (Article 27 Presiden-
tial Decree 448/88);

3. Indictment and referral to trial if there is sufficient evidence.

CRITICALISSUES DURING THE APPLICATION OF
PRECAUTIONARY MEASURES

If the Preliminary Investigation Judge orders precautionary measures
for the child, the Judicial Social Services (U.S.S.M.) are in charge of these
measuresirrespective of whether the child hasbeen senttoa First Recep-
tion Centre or not, and also where other civil or administrative measures
are taken in the case. The precautionary measure has mainly a restraint
and control function, and the municipal social services collaborate with
the Judicial Social Services in activities of observation, control, support
and treatment of the child.

CASE STUDY NO. 1 @@

Matteo is the third child of a family in economic difficulties. The father is in
severe depression due to his unemployment and refuses to accept any help,
while the mother is consuming drugs. Since Matteo is having learning dif-
ficulties and the school has contacted the parents several times because of
his aggressive behaviour, the parents decided to change school but refused
accepting any other type of support. After Matteo was found guilty of armed
robbery committed together with a group of adults, the Preliminary Investi-
gation Judge ordered placement in an institution as precautionary measure,
which the family perceived as an attack on their nucleus rather than a penal
measure ordered in response to the criminal offence.
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As the story of Matteo and his family were reconstructed during the pro-
ceedings and indicators of risk and protection were identified as part of
the individual assessment, the precautionary measure of placement in an
institution was identified as the measure that could best meet the needs
of safety and protection of the boy. The social worker of the Judicial So-
cial Services had a key role in making the assessments and reporting the
findings to the judge. The court-appointed lawyer representing Matteo had
an important role in explaining to the boy and his family why this meas-
ure was considered necessary and sensible from a legal point of view. The
shared understanding of the lawyer and the social worker and their joint
support for the precautionary measure, as well as the interaction both
have had with the boy and his family, supporting them with information
was decisive to help them understand the opportunities the measure could
represent for Matteo. The fact that different professionals communicated
and acted in synergy for the best interests of the boy eventually led to the
family’s proactive and non-oppositional acceptance of the precautionary
measure.

Preliminary hearing

Under Article 32 of Presidential Decree 448/88, the outcome of the
preliminary hearing can be of various kinds. The judge can decide on
non-prosecution in the case of :

e irrelevance of the fact
e judicial pardon

e non-imputability because the child has not reached the
age of criminal responsibility (14 years) or is incapable of
understanding the act due to immaturity, which can be
pronounced at any stage and level of the proceedings
(Article 26 Presidential Decree 448/88).

In most cases, the prosecutor requests a preliminary hearing even if aim-
ing at pursueing alternative measures that do presuppose guilt but do
not require a trial.

It is therefore possible for the phase to be closed with the application of
an alternative measure only on the basis of the request of the prosecutor,
to which it is possible to lodge an opposition. The sanctions that can be
applied in this case are: semi-detention, supervised liberty, or a fine.

81



CREW Methodological orientations

From this overview, it is possible to see how the individual assessment
becomes extremely delicate and relevant, as it is functional to allow the
Public Prosecutor to to choose one option rather than another, and the
Judge to identify the decisional formula most appropriate to the child
and to the specific case in hand, with its specific circumstances and pe-
culiarities.

CRITICAL ISSUES RELATED TO THE PROBATION
(MESSA ALLA PROVA, M.A.P.)

A further outcome of the preliminary hearing is linked to whether or not
a probation requested previously and the related suspension of the trial
was successful or not (Article 28 Presidential Decree 448/88 and Arti-
cle 27 Legislative Decree 272189). The suspension can last from one to
three years and is also granted in more serious cases. Probation is an ed-
ucational pathway that takes place over a period of time during which
the judgement in the child’s case is suspended to observe the child's
personality and development; during this period the child commits to a
programme aimed at achieving educational, conciliatory and reparative
objectives, as agreed with the Judicial Social Services and approved by
the judicial authority. The probation can be proposed by either the Judi-
cial Social Service, the child’s lawyer or the Juvenile Court.
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PROCEDURE OF THE JUVENILE JUSTICE

EXAMPLE OF PRACTICE: OPERATIONAL @
SERVICES IN FLORENCE"® @

Feasibility elements to build a probation pathway:

e willingness of the child to undertake
an empowering and changing path;

e the child assumes responsibility for the crime charged;

e collaboration of the family context.

Situations in which probation is considered preFerable:
e identified educational needs;
e poor elaboration of the offence;

e serious criminal offences.

Situations in which probation is considered less relevant:
e minor offences;
e occasional nature of the offence;
e absence of specific problems in the child'’s
situation and background.
Project development methods:
e assessment of the child’s needs;
e identification of the objectives of the probation period;
e preliminary verification of resources;

e discussion of the probation project with the child and family
members: this phase is very important because it lays the foun-
dations for the child's active participation and for setting up an
agreement that the child has to reconfirm at the hearing;

e any contacts with the defence.

78 Summary of consultation meetings organised in the context of the CREW Project be-
tween Defence for Children International - Italy and the Judicial Social Services of
Florence, Italy, during 2021and 2022.
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Services managing the project

The Judicial Social Services are the main interlocutor of the judicial au-
thority and maintain regular contact with the judge who referred the
child to probation, during the course of the probation measure (both ver-
bal and written). The Judicial Social Services coordinate relevant other
service providers such as municipal social services.

The probation report

The probation process is documented in a report sent to the judicial au-
thority. It is advisable to make explicit the general objectives (to support
the child in reflecting on the offence and its social consequences, as well
as on him/herself) and the specific objectives for the particular child. Es-
pecially in the case of complex probation programmes, making the ob-
jective explicit facilitates the subsequent follow-up work. It is necessary
for the report to illustrate the project choices, linking the type of need to
the actions and commitments that the child will undertake. The proba-
tion project will also contain the methods of involvement of the various
parties in its implementation: parents, private social services, other spe-
cific services.

Duration of probation

The duration of the probation period is not generally regulated but it is con-
sidered appropriate to coincide with the specific achievements identified in
the programme so that the evaluation of the positive evolution can be meas-
ured on the basis of precise indicators (e.g. school or training pathway).

Project verification

The Judicial Social Services are responsible for assessing and verifying
the child's progress during probation and reporting on it in a final evalu-
ation. Verification checks are done at least monthly, in accordance with
the tools that the social worker considers most appropriate to the indi-
vidual case, such as interviews, team meetings with other service pro-
viders, telephone calls, home visits, acquisition of documentation (e.g.
attendance certificates, pay slips, etc.).

Periodic reports

If the probation period has a duration of up to 6 months, and if it pro-
ceeds well, interim reports are not considered indispensable unless ex-
plicitly requested by the judicial authority. In the case of longer proba-
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tion periods, periodic updates and interim evaluations are appropriate,
which the social worker can use to compose the framework of the final
evaluation.

Possible modification of the programme

Ifinconsistencies emerge between the initial project and the evolution of
the situation, the social worker contacts the judge in charge of the pro-
bation, usually in writing, possibly requesting a convocation, to propose
changes to the prescriptions. Even if these changes do not distort the
completion of the pathway, e.g. appointing a different association for so-
cial activities of the child and are independent of the child’s behaviour, it
is still necessary to communicate the motivations for any changes to the
referring judge, without requesting a convocation.

Repeated non-compliance by the child

In the event of repeated non-compliance by the child, the social work-
er assesses the situation and the reasons for non-compliance with the
child and the other actors involved in the programme and renegotiates
the commitment where necessary. If a child repeatedly breaches the
programme, the social worker reports to the referring judge so that he/
she reminds the child to his or her commitments to the probation pro-
gramme. Where it clearly emerges that the child does not wish to contin-
ue the probation, the social worker adjourns the judicial authority for an
evaluation of the situation.

Evaluation of probation

The final evaluation of a probation period focuses on the evolution of the
child's personality. It is therefore considered not so much a mere return
of information to the judge on the achievement of objectives, but rather
a tool to review the development of awareness of the offence, matura-
tion and (re)integration of the child. The report must contain elements
to express an opinion on the attainment or non-attainment of the overall
goals and specific objectives and their timeliness and, more generally, on
the change in the child’s lifestyle, comparing the initial situation with the
current one. Reports about any negative outcome linked to repeated and
serious non-compliance of the child, which may be considered as indica-
tions that the child is unwilling to commit to the probation, must contain
reflections on the reasons for this outcome.
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Feedback and reporting

At the end of the probation, a concluding meeting is held in which atten-
tion is drawn to the course followed and the results achieved, discussing
them with the child and family members where possible, in particular in
order toacquire elements on the child’s experience with the probation. Itis
desirable, for the future, to adopt instruments that enable an assessment
of the child's level of satisfaction on having felt welcomed, supported and
reassured by the officials and professionals involved in the probation. Asan
example, a satisfaction form could be developed to be filled in by interest-
ed parties and returned in a sealed envelope.

Sub-files and presence at the hearing

The social worker who deposits the sub-file for the hearing in the secre-
tary's office is required to check that the sub-file contains documenta-
tion that is significant and useful to ensure the judicial staff conducting
the hearing has relevant knowledge of the case, in particular: the basic
report, the report containing the probation programme, the probation
measure and, if considered appropriate, any notes on the form “Commu-
nications for the colleague on duty at the hearing”. The final probation
report must contain an evaluation; in the event that the social worker
chooses to leave this evaluation to the judicial authority, this decision
should be explained in detail.

Final phase of the intervention

Once the probation period has been concluded, it is good practice to no-
tify its outcome to all services involved in the programme, possibly using
a standardised reporting form.
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BOX 9: PROBATION AND RESTORATIVE JUSTICE

Probation fits well within a restorative justice perspective. Over the years,
the Department for Juvenile and Community Justice, despite the absence
of national legislation on the matter, has worked to promote an approach
based on reparation and penal mediation in line with European legislation
on victims and the Council of Europe Recommendation on “restorative
justice””?

In 2019, the Department issued Guidelines on restorative justice and the
protection of victims of crime. The Guidelines define the concept of rep-
aration, where attention is paid to the offender, his/her personality and
history with an ecological and systemic-relational perspective, broadening
the focus to the context where the offence takes place, trying to restore a
balance that the latter has compromised, in an attempt to heal the wound
inflicted by the offending conduct in the relationship with the victim where
possible and more generally with society. In this sense, the decisions and
measures taken against the person suspected or accused of an offence
should tend towards this reconciliation, an action of reparation and em-
powerment, with pedagogical and educational intent.®°

At the Department of Juvenile and Community Justice, Office Il is in charge
of promoting interventions for the prevention of deviance and the promotion
of restorative justice and mediation, and works in coordination with Office |
- General Directorate for External Criminal Execution and Probation, which
deals with adults.

79 Council of Europe, Recommendation of the Committee of Ministers to member
States on restorative justice in criminal matters, CM/Rec(2019)8.

80 Ministry of Justice, Linee di indirizzo del Dipartimento per la Giustizia minorile e di comu-
nita in materia di Giustizia riparativa e tutela delle vittime di reato [Guidelines of the De-
partment for Juvenile and Community Justice on restorative justice and the protection of
victims of crime], 2019. For further information on criminal mediation and restorative
justice services in Italy, see https:/www.garanteinfanzia.org/sites/default/files/medi-
azione-penale-giustizia-riparativa-minori.pdf.
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6.2. THE INDIVIDUAL ASSESSMENT
OF CHILDREN CONVICTED OF
A CRIMINAL OFFENCE IN THE
ENFORCEMENT PHASE

In 2018, with the adoption of
Legislative Decree No. 121/2018
on the “enforcement of sentenc-
es against juveniles convicted
of criminal offences” law reform
was concluded to better adapt
the rules of the penal system to
the educational needs and per-
sonal characteristics of children
convicted of criminal offences, in
light of the favor minoris, and pro-
viding an organisational frame-
work for the enforcement phase
following the conviction.

The heartofthereformisthe “edu-
cational intervention project” (Ar-
ticle 14, see Box 10) to be adopted
within three months from the be-
ginning of the enforcement to en-
able the child to initiate his or her
pathway towards social (re)inte-
gration in a timely manner, avoid-
ing further trauma following the
criminal experience, and reducing
any possibility of recidivism. The
educational intervention project
should be drawn up based on es-
tablished principles in the field of
juvenile criminal law: the person-
alisation of prescriptions and flex-
ibility in the enforcement phase.

On closer inspection, the project
is the result of an individual as-
sessment of the convicted child,
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set within a programmatic and
structured framework according
to the principles of child-friendly
justice. The law aims at involving
the child, as much as possible, in
the educational project both in
the phase of preparing the inter-
vention project and in the imple-
mentation phase, mainly through
psychological support and hear-
ing the child. The objectives and
measures for implementation of
the educational intervention pro-
ject are continuously reviewed
and updated in accordance with
the child's active participation
and commitment to it and his or
her development, psycho-physi-
cal evolution and empowerment.

This law reform builds on Presiden-
tial Decree 448/1988 and, through
the educational intervention pro-
ject, strengthens consideration to
the child’s educational needs. The
focus on education and develop-
ment are the key to understanding
the new juvenile penal system in
Italy. With a view to positively sup-
port the development of the child
up to the age of 25 years old, the
community penal measures envis-
aged by the reform aim at reconcil-
ing the educational needs and the
security requirements underlying
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the enforcement of the sentence.
The personalisation of the inter-
vention through the focus on the
individual child’s needs and adopt-
ing a broad and multidisciplinary
approach, requires an active role of
the child or young person, together
with the involvement of the whole

Methodological orientations

The normative scope of Legis-
lative Decree 121/2018, hitherto
little explored in literature, could
and should act as a driving force
for law and policy developments
regarding the individual assess-
ment of children also during the
stages of criminal proceedings.

community.

BOX10: ARTICLE 14 OF LEGISLATIVE
DECREE 121/2018

1. The stay in penal institutions for juveniles shall take place in accord-
ance with an educational project prepared within three months of the
commencement of execution. The project, drawn up in accordance
with the principles of personalisation of prescriptions and executive
flexibility, after listening to the offender, shall take into account his
aptitudes and the characteristics of his personality. The project con-
tains indications on how to cultivate relations with the outside world
and implement group life and responsible citizenship, also respecting
gender diversity, and on the personalisation of education, vocational
training, education and vocational training activities, as well as on work,
socially useful, cultural, sporting and leisure activities useful for social
recovery and prevention of the risk of committing further offences.

2. On entering the institution, psychological support by specialised
personnel is guaranteed, also useful for the preparation of the ed-
ucational project and for the prevention of the risk of acts of self-
harm and suicide.

3. The educational project is illustrated to the offender in comprehen-
sible language and is constantly updated, taking into account the de-
gree of adherence to the opportunities offered, the psycho-physical
evolution and the pathway to maturity and empowerment.

4. The educational intervention project ensures the gradual return of
spaces of freedom according to the progress achieved in the re-
covery process.
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6.3. SPECIALISED AND MULTIDISCIPLINARY
TRAINING ON INDIVIDUAL ASSESSMENT

Research carried out in the context
of the CREW project reaffirmed the
importance of training. Training is
key to strengthen synergy between
officials and professions operating
in the juvenile justice system and
their collaboration at different stag-
es and levels of proceedings. Train-
ing is instrumental also for creating
a common language and mutual
understanding and recognition of
each actor’s role and a common un-
derstanding of shared objectives.

There are numerous training op-
portunities for officials and profes-
sionals in the juvenile justice field:
seminars, conferences, advanced
training courses, more or less struc-
tured, are offered by non-govern-
mental organisations, Juvenile Jus-
tice Chambers and Universities, as
wellas by the Higher School of Mag-
istrates (see Box 11). To a significant
degree, the available training pro-
grammes focus on legal and judicial
matters, while other themes related
to social matters, child develop-
ment and psychology are available

less. Training is also often provided
from a single discipline perspec-
tive, and multidisciplinary or joint
multi-stakeholder training are rare-
ly provided in this field. In addition,
the available training programmes
do not seem to support officials and
professionals in evaluating the im-
pact of their own work, strengthen-
ing skills in impact assessment and
evaluation from a child rights-based
and child-centred perspective.®

An important aspiration of training
is to encourage officials and pro-
fessionals to reflect on their own
working approaches and measures,
to enter into dialogue with officials
and professionals from other disci-
plines and to actually succeed in ap-
plying the knowledge and learning
acquired in training courses in their
day-to-day work practice. The indi-
vidual assessment methodology, as
proposed in this orientation docu-
ment, aims also at guiding officials
and professionalsin this challenging
task.

81 Defence for Children International - Italy, CREW 2022, Policy Paper, 2022. CREW Re-
port Data: Defence for Children International - Italy, CREW 2022, Per un Sistema di
giustizia child-friendly, L'attuazione dei diritti e delle garanzie procedurali delle per-
sone minorenni indagate o imputate di reato in Italia, Report dati 2021 [Towards a
child-friendly justice system, Implementation of the rights and procedural safeguards
of children who are suspects or accused persons in Italy, Data Report 2021], 2022.
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BOX11: THE HIGHER SCHOOL OF MAGISTRATES

The Higher School of Magistrates (Scuola Superiore della Magistratura) is
an autonomous entity, which provides professional training to members of
the judiciary and performs other teaching and research activities, such as
the continuous training of magistrates and, in cooperation with the Higher
Council of Magistrates, the initial on-the-job training magistrates, training
of judicial office managers and of honorary magistrates. In 2022, the High-
er School of Magistrates offered a course on “procedural and substantive
child protection in juvenile jurisdiction”, as part of the continuous training

programme.sz

Considerations for speciﬁc training

The importance of specialised for strengthening training satis-
training for officials and profes- faction of officials and profession-
sionals in the juvenile justice field als and enhancing training impact
was recognised as early as by the on the quality of measures and
Beijing Rules adopted in 1985 (see  services at every stage and level of
Box 12). Based on experience in criminal proceedings.

delivering training in the juvenile
justice field, as well as lessons
learned from European projects
and missions, Defence for Chil-
dren International Italy, together
with the Department for Juve-
nile and Community Justice, have
identified several considerations

Irrespective of the training pro-
vider - Ministries, Judicial Social
Services, Higher School of Mag-
istrates, Universities, profession-
al associations, Juvenile Penal
Chambers, organisations - specif-
ic training should,

e alwaysensure the participation in the training of a multi-stake-
holder group of officials and professionals from different back-
grounds: social workers, judges and honorary magistrates, law-
yers, law enforcement officers, and other relevant professionals
with an interest to specialise in the field;

82 Scuola Superiore della Magistratura [Higher School of Magistrates], website available
at: scuolamagistratura.it. An overview of the 2022 course “Procedural and substan-
tive child protection in juvenile jurisdiction” is available from the School's website.
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involve trainers from a variety of scientific disciplines to ad-
dress a combination of topics, including social work, pedagogy,
forensic psychology, sociology and anthropology, ethno-psychi-
atry, as well as the legal sciences;

provide training on specific working methods and instru-
ments, such as the development of an individual projectin view
of the child's status at different stages of the proceedings, the
individual assessment as a process for securing and promoting
the rights and best interests of the child, as well as appropriate
interrogation techniques, assessment methods of juvenile psy-
chology, communication in child-friendly language adapted to
the child’s age, gender, language and culture;

ensure the training provides for an exchange of knowledge and
practice, as well as participatory workshops on specific cases,
focus groups, and the development of a common language, in
order to overcome stereotypes or prejudiced positions and fos-
ter a shared understanding of approaches and mandates;

provide sessions on how to manage and settle conflicts be-
tween practitioners should they arise;

promote the participation of junior trainers, i.e. young people
who have come out of the penal circuit and who can share their
experiences and stimulate reflections and exchange in order to
overcome the self-referentiality of individual sectors.

State responsibility to provide training

The UN Committee on the Rights
of the Child has repeatedly re-
minded States of their obligations
under the UN Convention on the
Rights of the Child to ensure sys-
tematic training of officials and
professionals working with and for
children and families. Systematic
training on the UN Convention on
the Rights of the Child is consid-

ered a general measure for the im-
plementation of the Convention.®
Specifically for the field of juvenile
justice, the Committee underlines
in General Comment No. 24 (2019)
the following:

83 Committee on the Rights of the Child, General Comment No. 5 (2003), General meas-
ures ofimplementation of the Convention on the Rights of the Child, CRC/GC/2003/5,

27 November 2003.
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11 |t is essential for the quality of the administration of child
justice that all the professionals involved receive appropriate
multidisciplinary training on the content and meaning of the
Convention. The training should be systematic and continuous
and should not be limited to information on the relevant
national and international legal provisions. It should include
established and emerging information from a variety of
fields on, inter alia, the social and other causes of crime, the
social and psychological development of children, including
current neuroscience findings, disparities that may amount
to discrimination against certain marginalised groups such
as children belonging to minorities or indigenous peoples,
the culture and the trends in the world of young people, the
dynamics of group activities and the available diversion
measures and non-custodial sentences, in particular measures
that avoid resorting to judicial proceedings. Consideration
should also be given to the possible use of new technologies
such as video “court appearances’, while noting the risks of
others, such as DNA profiling. There should be a constant

reappraisal of what works.? 1/

The Committee of the Rights of the
Child notes that training can be de-
livered by State and civil society ac-
tors. Systematic training should en-
sure that training on the Convention
is part of general academic and pro-
fessional curricula for initial training,
as wellas continuous and on-the-job
training. It should be multidiscipli-
nary in scope and delivered not only
as role-specific, but also as joint,
multi-stakeholder training involving
different officials and professionals
collaborating in a specific field.®s

Directive EU 2016/800 regulates
the training of officials and profes-
sionals in juvenile justice. Article 20
provides that law enforcement and
staff of detention facilities should
receive specific training, of a level ap-
propriate to the type of contact they
have with children, on the rights
of the child, appropriate interroga-
tion techniques, child psychology
and communication in a language
adapted to the child. Judges and in-
vestigating magistrates dealing with
juvenile justice proceedings, as well

84 Committee on the Rights of the Child, General Comment No. 24 (2019) on children’s
rights in the child justice system, 18 September 2019, CRC/C/GC(C/24, para. 112.

85 Committee on the Rights of the Child, General Comment No. 13 (2011), The right of the
child to freedom from all forms of violence, CRC/C/GC/13,18 April 2011, para. 44.
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as defence lawyers representing children who are suspects or accused in
criminal proceedings, should have specific competence and/or have effec-
tive access to specific training. In addition, States should ensure that public
services supporting children in contact with the law and providing restor-
ative justice services receive appropriate training and meet professional
standards to ensure that services are provided in an impartial, respectful
and professional manner. Where civil society organisations are providing
such services, the State should provide funding to this end.

BOX12: BEIJING RULES®®

§12. Specialisation of police services

In order to better perform their duties, police officers who frequently or
exclusively deal with juveniles or who are essentially dedicated to the pre-
vention of juvenile delinquency must receive special education and training.
In large towns and cities special police services should be set up for this
purpose.

§22. Professional competences and training

Professional training, further education, retraining courses and other ap-
propriate teaching initiatives shall aim to provide and support the necessary
proFessional competence of personnel dealing with juveniles.

86 United Nations General Assembly, United Nations Standard Minimum Rules for the Ad-
ministration of Juvenile Justice (The Beijing Rules), adopted by General Assembly resolu-
tion 40/33 of 29 November 1985.
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